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Attention is called to the title page of 
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With the misleading statement thet the 
second Session of the Territorial Legislature convened 
and was held at BOISE cvITY. whereas the First and Second 
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held at LEWISTON. This is a historic Fact ° 
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Proclamation for Thanksgiving 1864, also Chapter XXVI An 
Act to Permanently locate the Capital Of the Territory 
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CERTIFICATE. 


TERRITORY OF IDAHO, 
SECRETARY'S OFFICE. 


I hereby certify that the laws contained in this printed volume 
are true and literal copies of the enrolled laws passed by the Sec- 
ond Legislative Assembly, held during the months of November 
and December, eighteen hundred and sixty-four, on file in my 
office. 


In witness whereof I have here- 
unto set my hand, and affixed the Seal 
of the Territory. 


Done at Boise City, this first day 
of May, a.D. 1866. 


HORACE C. GILSON, 
Secretary of Idaho. 
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THANKSGIVING PROCLAMATION. 


THANKSGIVING let us give to the King of Kings, and the Lord 
of Lords, for the foundation, preservation and perpetuation of the 
Government of the United States against the manifold schemes of 
wicked men, the attacks of open enemies, and the machinations of 
secret foes. 

Thanksgiving let us give to the God of Battles; who holds the 
destiny of nations in the hollow of His hand, for victories upon the 
land, and for victories upon the sea, and for the blessings of unin- 
terrupted health, and fruitful harvests, during a time of great 
national anxiety and trouble. 

Thanksgiving let us give to the God of Mercies for healing the 
wounded, comforting the sick and imprisoned, consoling the widows 
and the fatherless, and delivering those that were in bondage. 

In concord with the recommendation of the President of the 
United States, I, Canes Lyon, of Lyonsdale, Governor of the Terri- 
tory of Idaho, hereby appoint Thursday, November twenty-fourth, 
as a day of thanksgiving and praise; and truly commend its ob- 
servance. 

In testimony whereof, I have hereunto set my hand, and caused 

to be affixed the great seal of the Territory of Idaho. 
[SEAL] Done at Lewiston, this fifteenth day of November, 
A.D. 1864, and the year of the independence of the = 
United States the eighty-ninth. ` l 
CALEB LYON, OF LYONSDALE. 
By the Governor: : 
Suas D. Cocmran, Acting Secretary. 


DECLARATION OF INDEPENDENCE, 


JULY 4TH, 1776. 


THE UNANIMOUS DECLARATION OF THE THIRTEEN UNITED STATES 
OF AMERICA, IN CONGRESS ASSEMBLED. 


WHEN, in the course of human events, it becomes necessary for 
one people to dissolve the political bands which have connected 
them with another, and to assume, among the powers of the earth, 
the separate and equal station to which the laws of nature and of 
nature’s God entitle them, a decent respect to the opinions of man- 
kind requires that they should declare the causes which impel them 
to the separation. 

We hold these truths to be self-evident: That all men are cre- 
ated equal; that they are endowed by their Creator with certain 
unalienable rights; that among these are life; liberty, and the pur- 
suit of happiness; that, to secure these rights, governments are 
instituted among men, deriving their just powers from the consent 
of the governed; that, whenever any form of government becomes 
destructive of these ends, it is the right of the people to alter or 
abolish it, and to institute a new government, laying its foundation 
on such principles, and organizing its powers in such a form, as to 
them shall seem most likely to effect their safety and happiness. 
Prudence, indeed, will dictate that governments long established 
should not be changed for light and transient causes; and, accord- 
ingly, all experience hath shown that mankind are more disposed to 
suffer while evils are sufferable, than to right themselves by abol- 
ishing the forms to which they are accustomed. But when a long 
train of abuses and usurpations, pursuing invariably the same object, 
evince a design to reduce them under absolute despotism, it is their 
right, it is their duty, to throw off such government, and to provide 
new guards for their future security. Such has been the patient 
sufferance of these colonies, and such is now the necessity which 
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constrains them to alter their former system of government. The 
history of the present king of Great Britain is a history of repeated 
injuries and usurpations, all having in direct object the establish- 
ment of an absolute tyramy over these states. To prove this, let 
facts be submitted to a candid world. 

He has refused his assent to laws the most wholesome and nec- 
essary for the public good. 

He has forbidden his governors to pass laws of immediate and 
pressing importance, unless suspended in their operation till his 
assent should be obtained; and when so suspended, he has utterly 
neglected to attend to them. 

He has refused to pass other laws for the accommodation of large 
districts of people, unless those people would relinquish the right of 
representation in the legislature—a right inestimable to them, and 
formidable to tyrants only. 

He has called together legislative bodies at places unusual, 
uncomfortable, and distant from the depository of their public rec- 
ords, for the sole purpose of fatiguing them into compliance with 
his measures. 

He has dissolved representative houses repeatedly, for opposing 
with manly firmness his invasions on the rights of the people. i 

He has refused, for a long time after such dissolutions, to cause 
others to. be elected, whereby the legislative powers, incapable of 
annihilation, have returned to the people at large for their exercise, 
the state remaining, in the meantime, expòsed to all the daugers of 
invasion from without and convulsions within. 

He has endeavored to prevent the population of these states— 
for that purpose obstructing the laws of naturalization of foreigners, 
refusing to pass others to encourage their migrations hither, and 
raising the conditions of new appropriations of land. 

He has obstructed the administration of justice, by refusing his 
assent to laws for establishing judiciary powers. 

He has made judges dependent on his will alone for the tenure 
of their offices, and the amount and payment of their salaries. 

He has created a multitude of new offices, and sent hither swarms 
of officers to harass our people and eat our substance. 

He has kept among us, in times of peace, standing armies, with- 
out the consent of our legislatures. 

He has affected to render the military independent of, and supe- 
rior to the civil power. 

He has combined with others to subject us to a jurisdiction for- 
eign to our constitution, and unacknowledged by our laws—giving 
his assent to their acts of pretended legislation. 

For quartering large bodies of armed troops among us : 

For protecting them, by a mock trial, from punishment for any 
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murders which they should commit on the inhabitants of these 
states : 

For cutting off trade with all parts of the world: 

For imposing taxes on us without our consent: 

For depriving us, in many cases, of the benefits of trial by jury: 

For transporting us beyond seas to be tried for pretended 
offenses : z 

For abolishing the free system of English laws in a neighboring 
province, establishing therem an arbitrary government, and enlarg- 
ing its boundaries, so as to render it at once an example and fit 
instrument for introducing the same absolute rule into these colo- 
nies : 

For taking away our charters, abolishing our most valuable laws, 
and altering, fundamentally, the forms of our governments: 

For suspending our own legislatures, and declaring themselves 
invested with power to legislate for us in all cases whatsoever. 

He has abdicated government here, by declaring us out of his 
protection, and waging war against us. ; 

He has plundered our seas, ravaged our coasts, burnt our towns, 
and destroyed the lives of our people: 

He is at this time transporting large armies of foreign mercene- 
ries to complete the works of death, desolation, and tyranny, already 
begun, with circumstances of cruelty and perfidy scarcely paralleled 
in the most barbarous ages, and totally unworthy the head of a civ- 
ilized nation. 

He has constrained our fellow-citizens, taken captive on the high 
seas, to bear arms against their country, to become the executioners 
of their friends and brethren, or to fall themselves by their hands. 

o He has excited domestic insurrection among us, and has endeav- 
ored to bring on the inhabitants of our frontiers the merciless 
Indian savages, whose known rule of warfare is an undistinguished 
destruction of all ages, sexes, and conditions. 

In every stage of these oppressions, we have petitioned for redress 
in the most humble terms. Our repeated petitions have been 
answered only by repeated injury. A prince, whose character is 
thus marked by every act which may define a tyrant, is unfit to be 
the ruler of a free people. 

Nor haye we been wanting in attention to our British brethren. 

_ We have warned them, from time to time, of attempts, by their 

legislature, to extend an unwarrantable jurisdiction over us. We 
have reminded them of the circumstances of our immigration and 
settlement here. We have appealed to their native justice and 
magnanimity, and we have conjured them, by the ties of common 
kindred, to disavow these usurpations, which would inevitably inter- 


rupt our connections and correspondence. They, too, have been- 


deaf to the voice of justice and consanguinity. We must, there- 
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fore, acquiesce in the necessity which denounces the separation, 
and hold them, as we hold the rest of mankind—enemies in war, 
in peace, friends. Do 

We, therefore, the representatives of the United States of Amer- 
ica, in general congress assembled, appealing to the Supreme Judge 
of the world for the rectitude of our intentions, do, in the name, 
and by the authority of the good people of these colonies, solemnly 
publish and declare that these united colonies are, and of right 
ought to be, Free and Independent States; that they are absolved 
from all allegiance to the British crown, and that all political con- 
nection between them and the state of Great Britain is, and ought 
to be, totally dissolved ; and that, as free and independent states, 
they have full power to levy war, conclude peace, contract alliances, 
establish commerce, and to do all other acts and things which inde- 
pendent states may of right do. And for the support of this dec- 
laration, with a firm reliance on the protection of Divine Provi- 
dence, we mutually pledge to each other our lives, our fortunes, and 
our sacred honor. 

The foregoing declaration was, by order of congress, engrossed 
and signed by the following members. 
JOHN ADAMS, 

SAMUEL ADAMS, 


JOSEPH HEWES, 

WILLIAM HOOPER, 
JOSIAH BARTLETT, STEPHEN HOPKINS, 
CARTER BRAXTON, FRANCIS HOPKINSON, 
CHARLES CARROLL, of Carrollton, SAMUEL HUNTINGTON, 
SAMUEL CHASE, THOMAS JEFFERSON, 
ABRAHAM CLARK, FRANCIS LIGHTFOOT LEE, 
GEORGE CLYMER, RICHARD HENRY LEE, 


WILLIAM ELLERY, 
WILLIAM FLOYD, 
THOMAS LYNCH, Je., 


THOMAS M'KEAN, + 


ARTHUR MIDDLETON, 
LEWIS MORRIS, 
ROBERT MORRIS, 
JOHN MORTON, 
THOMAS NELSON, Jr, 
WILLIAM PACA, 
ROBERT TREAT PAINE, 
JOHN PENN, 

BENJAMIN FRANKLIN, 
ELDRIDGE GERRY, 
BUTTON GWINNETT, 
LYMAN HALL, 

JOHN HANCOCK, 
BENJAMIN HARRISON, 
JOHN HART, 

THOMAS HEYWARD, Jz., 


FRANCIS LEWIS, 
PHILLIP LIVINGSTON, 
GEORGE READ, 
CÆSAR RODNEY, 
GEORGE ROSS, 
BENJAMIN RUSH, 
EDWARD RUTLEDGE, 
ROGER SHERMAN, 
JAMES SMITH, 
RICHARD STOCKTON, 
THOMAS STONE, 
GEORGE TAYLOR, 
MATTHEW THORNTON, 
GEORGE WALTON, 
WILLIAM WHIPPLE, 
WILLIAM WILLIAMS, 
JAMES WILSON, 
JOHN WITHERSPOON, 
OLIVER WOLCOTT, 
GEORGE WYTHE. 


CONSTITUTION OF THE UNITED STATES. 


PREAMBLE. 


WE, the people of the United States, in order to form a more per- 
fect union, establish justice, insure domestic tranquility, provide for 
the common defense, promote the general welfare, and secure the 
blessings of liberty to ourselves and our posterity, do ordain and 
establish this Constitution for the United States of America. 


= 


CHAPTER I. 


Sxorion 1. Legislative powers. 

2. House of Representatives; its members; by whom chosen. 
Qualifications of representatives. 
Representatives and taxes, how apportioned. 
Actual enumeration every ten years; first apportionment of representation. 
Vacancies, how filled. 
Powers of the House; sole power to impeach. 

8. Senators, how chosen. 
The senate divided into three classes; terms, how ascertained; and filling of 

vacancies. 

Qualifications of senators. 
President of the senate, 
President pro tem., and other officers of senate. 
Sole power to try impeachments. 
Extent of judgment in cases of impeachment. 

4, Mode of electing senators and representatives, 
Meetings of congress. 

5. Each house shall be the judge of its own members. 
May determine its own rules, ete, ; 
To keep and publish journals, ete, i 
Adjournment, 

6. Pay of senators and privileges of representatives. 
Disability to hold office. 

7. Revenue bills to originate in house of representatives. 
The forms of proceeding on bills. 
Ib, on joint resolutions except for adjournment. 

8. Powers of congress. 
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Sec. 9. Importation of certain persons not to be prohibited until after 1808. 
Writ of kabeas corpus; direct taxes. 
No expott duty; nor preference of one state to another, 
Money to be expended by legal appropriation only. 
Titles of nobility, &c. .Ț 
10. Powers forbidden to the states individually. 
Powers which the states can only exercise, under sanction of congress. 
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OF THE LEGISLATIVE POWER. 


Section 1. All legislative powers herein granted, shall be 
, vested in a congress of the United States, which shall consist of a 
senate and house of representatives. 


OF THE HOUSE OF REPRESENTATIVES. 


Sec. 2. The house of representatives shall be composed of 
members chosen every second year by the people of the several 
states, and the electors in each state shall have the qualifications 
requisite for electors of the most numerous branch of the state 
legislature. 

No person shall be a representative who shall not have attained 
to the age of twenty-five years, and been seven years a citizen of 
the United States, and who shall not, when elected, be an inhab- 
itant in that state in which he shall be chosen. 

Representatives and direct taxes shall be apportioned among the 
several states which may be included within this Union, according 
to their respective numbers, which shall be determined by adding 
to the whole number of free persons, including those bound to 
service for aterm of years, and excluding Indians not taxed, three- 
fifths of all other persons. The actual enumeration shall be made 
within three years after the first meeting of the congress of the 
United States, and within every subsequent term of ten years, in 
such manner as they shall by law direct. The number of repre- 
sentatives shall not exceed one for every thirty thousand, but each 
state shall have at least one representative; and until such enumer- 
ation shall be made, the state of New Hampshire shall be entitled 
to choose three, Massachusetts eight, Rhode Island and Providence 
Plantations one, Connecticut five, New York six, New Jersey four, 
Pennsylvania eight, Delaware one, Maryland six, Virginia ten, 
North Carolina five, South Carolina five, and Georgia three. 

When vacancies happen in the representation from any state, the 
executive authority thereof shall issue writs of election to fill such 
vacancies. 

The house of representatives shall choose their speaker and other 
officers ; and shall have the sole power of impeachment. 
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OF THE SENATE. 


Sec. 8. The senate of the United States shall be composed of 
two senators from each state, chosen by the legislature thereof, for 
six years; and each senator shall have one vote. 

Immediately after they shall be assembled in consequence of the 
first election, they shall be divided as equally as may be into three 
classes. The seats of the senators of the first class shall be vacated 
at the expiration of the second year; of the second class, at the 
expiration of the fourth year ; and of the third class, at the expira- 
tion of the sixth year, so that one-third may be chosen every 
second year ; and if vacancies happen by resignation, or otherwise, 
during the recess of any legislature of any state, the executive 
thereof may make temporary appointments until the next meeting 
of the legislature, which shall then fill such vacancies. 

No person shall be a senator who shall not have attained to the- 
age of thirty years, and been nine years a citizen of the United 
States, and who shall not, when elected, be an inhabitant of that 
state for which he shall be chosen. 

The vice president of the United States shall be president of the 
senate, but shall have no vote, unless they be equally divided. 

The senate shall choose their other officers, and also a president 
pro tempore, in the absence of the vice president, or when he shall 
exercise the office of president of the United States. 

The senate shall have sole power to try all impeachments. When 
sitting for that purpose, they shall be on oath or affirmation. When 
the president of the United States is tried, the chief justice shall 
preside; and no person shall be convicted without the concurrence 
of two-thirds of the members present. “ 

Judgment in cases of impeachment shall not extend further than 
to removal from office, and disqualification to hold and enjoy any 
office of honor, trust, or profit under the United States; but the 
party convicted shall nevertheless be liable and subject to indict- 
ment, trial, judgment, and punishment, according to law. - 


MANNER OF ELECTING MEMBERS. 


Sec. 4. The times, places, and manner of holding elections for 
senators and representatives, shall be prescribed in each state by 
the legislature thereof; but the congress may at any time by law 
make or alter such regulations, except as to the place of choosing 
senators. 


CONGRESS TO ASSEMBLE ANNUALLY, 


The congress shall assemble at least once in every year, and 
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such meeting shall be on the first Monday in December, unless they 
shall by law appoint a different day. 


. 


POWERS. 


Sec. 5. Each house shall be the judge of the elections, returns 
and qualifications of its own members, and a majority of each shall 
constitute a quorum to do business; but a smaller number may 
adjourn from day to day, and may be authorized to compel the 
attendance of absent members, in such manner, and under such 
penalties as each house may provide. 

Each house may determine the rules of its proceedings, punish its 
members for disorderly behaviour, and, with the concurrence of 
two-thirds, expel a member. 

Each house shall keep a journal of its proceedings, and from 
time to time publish the same, excepting such parts as may in their 
judgment require secrecy; and the yeas and nays of the members, 
of either house, on any question, shall, at the desire of one-fifth of 
those present, be entered on the journal. 

Neither house, during the session of congress, shall, without the 
consent of the other, adjourn for more than three days, nor to any 
other place than that in which the two houses shall be sitting. 


COMPENSATION, ETC., OF MEMBERS. 


Sec. 6. The senators and representatives shall receive a com- 
pensation for their services, to be ascertained by law, and paid out 
of the treasury of the United States. They shall, in all cases, 
except treason, felony, and breach of the peace, be privileged from 
arrest during their attendance at the session of their respective 
houses, and in going to and returning from the same; and for any 
speech or debate in either house, they shall not be questioned in 
any other place. 

No senator or representative shall, during the time for which he 
was elected, be appointed to any civil office under the authority of 
the United States, which shall have been created, or the emolu- 
ments whereof shall have been increased during such time ; and no 
person holding any office under the United States, shall be a mem- 
ber of either house during his continuance in office. 

Sec. 7. All bills for raising revenue shall originate in the house 
of representatives; but the senate may propose or concur with 
amendments as on other bills. 

Every bill which shall have passed the house of representatives 
and the senate, shall, before it becomes a law, be presented to the 
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president of the United States; if he approve he shall sign it, but 
if not he shall return it with his objections to that house in which 
it shall have originated, who shall enter the objections at large on 
their journal, and proceed to reconsider it. If after such recon- 
sideration, two-thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other house, by 
which it shall likewise be reconsidered, and if approved by two- 
thirds of that house, it shall become a law. But in all such cases 
the votes of both houses shall be determined by yeas and nays, and 
the names of the persons voting for and against the bill shall be 
entered on the journal of each house respectively. If any bill 
shall not be returned by the president within ten days (Sundays 
excepted) after it shall have been presented to him, the same shall 
be a law, in like manner as if he had signed it, unless the congress 
by their adjournment prevent its return, in which case it shall not 
be a law. 

Every order, resolution, or vote to which the concurrence of the 
senate and house of representatives may be necessary (except on a 
question of adjournment) shall be presented to the president of the 
United States; and before the same shall take effect, shall be ap- 
proved by him, or being disapproved by him, shall be repassed by 
two-thirds of the senate and house of representatives, according to 
the rules and limitations prescribed in the case of & bill. 


POWERS OF CONGRESS. 


Sec. 8. The congress shall have power to lay and collect taxes, 
duties, imposts, and excises, to pay the debts and provide for the 
common defense and general welfare of the United States; but all 
duties, imposts, and excises, shall be uniform throughout the United 
States ; 

To borrow money on the credit of the United States; _ 

To regulate commerce with foreign nations, and among the sev- 
eral states, and with the Indian tribes; 

To establish an uniform rule of naturalization, and uniform laws 
on the subject of bankruptcies throughout the United States ; 

To com money, regulate the value thereof, and of foreign coin, 
and fix the standard of weights and measures ; 

To provide for the punishment of counterfeiting the securities 
and current coin of the United States ; 

To establish post-offices and post roads ; 

To promote the progress of science and useful arts, by securing 
for limited times to authors and inventors the exclusive right to their 
respective writings and discoveries ; ' 

To constitute tribunals inferior to the supreme court ; 
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To define and punish piracies and felonies committed on the high 
seas, and offenses against the law of nations ; 

To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water ; 

To raise and support armies, but no appropriation of money to 
that use shall be for a longer term than two years ; 

To provide and maintain a navy ; 

To make rules for the government and regulation of the land ' 
and ‘naval forces ; 

To provide for calling forth the militia to execute the laws of the 
Union, suppress insurrections and repel invasions ; 

To provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in the 
service of the United States, reserving to states respectively the 
appointment of the officers, and the authority of training the militia 
according to the discipline prescribed by congress ; 

To exercise exclusive legislation in all cases whatsoever, over 
such district (not exceeding ten miles square) as may, by cession 
of particular states, and the acceptance of congress, become the 
seat of the government of the United States, and to exercise like 
authority over all places purchased by the consent of the legislature 
of the state in which the same shall be, for the erection of forts, 
magazines, arsenals, dock-yards, and other needful buildings ;—and 

To make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers, and all other powers vested 
by this constitution in the government of the United States, or in 
any department or officer thereof. 


LIMITATION OF THE POWERS OF CONGRESS. 


Sec. 9. The migration or importation of such persons as any of 
the states now existing shall think proper to admit, shall not be pro- 
hibited by the congress prior to the year one thousand eight hundred 
and eight, but a tax or duty may be imposed on such importation, 
not execeding ten dollars for each person. 

The privilege of the writ of Aabeas corpus shall not be suspended, 
unless when in cases of rebellion or invasion the public safety may 
require it. 

No bill of attainder or ex post facto law shall be passed. 

No capitation, or direct tax, shall be laid, unless in proportion to 
the census or enumeration hereinbefore directed to be taken. 

No tax or duty shall be laid on articles exported from any state. 
No preference shall be given by any regulation of commerce or 
revenue to the ports of one state over those of another; nor shall 
vessels bound to, or from one state, be obliged to enter, clear, or 
pay duties in another. 
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No money shall be drawn from the treasury, but in consequence 
of appropriations made by law; and a regular statement and 
account of the receipts and expenditures of all public money shall 
be published from time to time. 

No title of nobility shall be granted by the United States; and 
no person holding any office of profit or trust under them shall, 
without the consent of the congress, accept of any present, emolu- 
ment, office, or title, of any kind whatever, from any king, prince, 
or foreign state. 


LIMITATION OF THE POWERS OF INDIVIDUAL STATES. 


Szc. 10. No state shall enter into any treaty, alliance, or con- 
federation ; grant letters of marque and reprisal; coin money; 
emit bills of credit; make anything but gold and silver coin a tender 
in payment of debts; pass any bill of attainder, ex post facto law, 
or law impairing the obligation of contracts, or grant any title of 
nobility. 

N eine shall, without the consent of congress, lay any imposis 
or duties on imports, or exports} except what may be absolutely 
necessary for executing its inspection laws, and the net produce of 
all duties and imposts, laid by any state on imports or exports, shall 
be for the use of the treasury of the United States; and all such 
laws shall be subject to the revision and control of congress. No 
state shall, without the consent of congress, lay any duty of ton- 
nage, keep troops, or ships of war in time of peace, enter into any 
agreement or compact with another state, or with a foreign power, 
or engage in war, unless actually invaded, or in such imminent 
danger as will not admit of delay. 


ARTICLE II. 


Secrion 1. Executive power vested in a president. 
Electors of president and vice president. $ 
Meeting of electors of president, ete. 
Time of choosing electors, 
Qualifications of the president. 
In case of a vacancy in the office of president, the vice president to act. 
. Powers of the president. 2 
. Other duties and powers. : 
. Officers liable to impeachment. 


wm Cob 


EXECUTIVE POWER. 


Szcrion 1. The executive power shall be vested in a president 
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of the United States of America. He shall hold his office during 
the term of four years, and, together with the vice president, chosen 
for the same term, be elected as follows. 


MANNER OF ELECTING. 


Each state shall appoint,in such manner as the legislature there- 
of may direct, a number of electors, equal to the whole number of 
senators and representatives to which the state may be entitled in 
the congress: but no senator or representative, or person holding 
an office of trust or profit under the United States, shall be ap- 
pointed an elector. 

‘The electors shall meet in their respective states, and yote by 
ballot for two persons, of whom one at least shall not be an inhabit- 
ant of the same state with themselves. And they shall make a list 
of all the persons voted for, and of the number of votes for each ; 
which list they shall sign, and certify, and transmit sealed to the 
seat of the government of the United States, directed to the presi- 
dent of the senate. The president of the senate shall, in the pres- 
ence of the senate and house of representatives, open all certificates, 
and the votes shall then be counted. The person having the great- 
est number of votes shall be the president, if such number shall be 
a majority of the whole number of electors appointed ; and if there 
be more than one who have such majority, and have an equal num- 
ber of votes, then the house of representatives shall immediately 
choose by ballot one of them for president; and if no person have 
a majority, then from the five highest on the list the said house 
shall in like manner choose the president. But in choosing the 
president, the vote shall be taken by the states, the representation 
from each state having one vote ; a quorum for this purpose shall 
consist of a member, or members from two-thirds of the states, and 
a majority of all the states shall be necessary to a choice. In every 
case, after the choice of the president, the person having the great- 
est number of votes of the electors shall be the vice president. But 
if there should remain two or more who have equal votes, the senate 
shall choose from them by ballot the vice president. 


t oe The above paragraph annulled by amendments which prescribe mode of elec- 
ion. 
a 


TIME FOR CHOOSING ELECTORS. 


The congress may determine the time of choosing the electors, 
and the day on which they shall give their votes; which day shall 
be the same throughout the United States. ‘ : 
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WHO ELIGIBLE. 


No person except a natural born citizen, or a citizen of the United 
States, at the time of the adoption of this constitution, shall be 
eligible to the office of president; neither shall any person be 
eligible to that office who shall not have attained the age of thirty- 
five years, and been fourteen years a resident within the United 
States. 


WHEN THE PRESIDENT’S POWER DEVOLVES ON THE VICE PRESIDENT. 


In case of the removal of the president from office, or of his 
death, resignation, or inability to discharge the powers and duties of 
the said office, the same shall devolve on the vice president, and the 
congress may by law provide for the case of removal, death, res- 
ignation, or inability, both of the president ~and vice president, de- 
claring what officer shall then act as president, and such officer shall 
then act accordingly, until the disability be removed, or a president 
shall be elected. 


PRESIDENT’S COMPENSATION. 


The president shall, at stated times, receive for his services a 
compensation, which shall neither be increased nor diminished 
during the period for which he shall have been elected, and he shall 
not receive within that period any other emoluments from the 
United States, or any of them. \ 


OATH. 


Before he enter on the execution of his office, he shall take the 
following oath or affirmation: “ I do solemnly swear (or affirm) that 
I will faithfully execute the office of president of the United States, 
and will, to the best of my ability, preserve, protect, and defend 
the constitution of the United States. 


POWERS AND DUTIES. 


Sec. 2. The president shall be commander-in-chief of the army 
and navy of the United States, and of the militia of the several 
states, when called into the actual service of the United States; he 


2 
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may require.the opinion, in writing, of the principal officer in each 
of the executive departments, upon any subject relating to the 
duties of their respectiye offices, and he shall have power to grant 
reprieves and pardons for offences against the United States, except 
in cases of impeachment. 

He shall have power, by and with the advice and consent of the 
senate, to make treaties, provided two-thirds of the senators present 
concur; and he shall nominate, and by and with the advice and 
consent of the senate, shall appoint embassadors, other public min- 
isters and consuls, judges of the supreme court, and all other 
officers of the United States, whose appointments are not herein 
otherwise provided for, and which shall be established by law; but 
the congress may by law vest the appointment of such inferior 
officers, as they think proper, in the president alone, in the courts 
of law, or in the heads of departments. 

The president shall have power to fill up all vacancies that may 
happen during the recess of the senate, by granting commissions 
which shall expire at the end of their next session. 

Sec. 3. He shall from time to time give to the congress im- 
formation of the state of the Union, and recommend to their con- 
sideration such measures as he shall judge necessary and expedient ; 
he may, on extraordinary occasions, convene both houses, or either 
of them, and in case of disagreement between them, with respect 
to the time of adjournment, he may adjourn them to such time as 
he shall think proper ; he shall receive ambassadors and other pub- 
lic ministers ; he shall take care that the laws be faithfully executed 
and shall commission all the officers of the United States. 


OFFICERS REMOVED. 


Sec. +. The president, vice president, and all civil officers of 
the United States, shall be removed from office on impeachment for, 
and conviction of treason, bribery, or other high crimes and mis- 
demeanors. ~ 


ARTICLE HI. 


Section 1. Judicial power. 
Judges to hold their offices during good behavior, ete. 
2. Extent of the judicial power. 
Original and appellate jurisdiction of the supreme court. 
Trial of crimes to be by jury, etc. 
8. Definition of treason. 
Congress to declare its punishment. 
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OF THE JUDICIARY. 


Section 1. The judicial power of the United States shall be 
vested in one supreme court, and in such inferior courts as the con- 
gress may from time to time ordain and establish. The judges, 
both of the supreme and inferior courts, shall hold their offices 
during good behavior, and shall, at stated times, receive for their 
services a compensation which shall not be diminished during their 
continuancé in office. 

Sec. 2. The judicial power shall extend to all cases, in law and 
equity, arising under this constitution, the laws of the United States, 
and treaties made, or which shall be made, under their authority ; 
to all cases affecting ambassadors, other public ministers and consuls; 
to all cases of admiralty and maritime jurisdiction ; to controversies 
to which the United States shall be a party ; to controversies be- 
tween two or more states ; between a state and citizens of another 
state; between citizens of different states ; between citizens of the 
same state claiming lands under grants of different states, and be- 
tween a state, or the citizens thereof, and foreign states, citizens, or 
subjects. 


JURISDICTION OF THE SUPREME COURT. 


In all cases affecting ambassadors, other public ministers and 
consuls, and those m which a state shall be a party, the supreme 
court shall have original jurisdiction. In all other cases before 
mentioned, the supreme court shall have appellate jurisdiction, both 
as to the law and fact, with such exceptions, and under such regu- 
lations as the congress shall make. 


OF TRIALS FOR CRIMES. 


The trial of all crimes, except in cases of impeachment, shail be 
by jury; and such trial shall be held in the state where the said 
crimes shall have been committed; when not committed within any 
state, the trial shall be at such place or places as the congress may 
by law have directed. 


OF TREASON. 


Sec. 8. Treason against the United States shall consist only in 
levying war against them, or in adhering to their enemies, giving 
them aid and comfort. 
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No person shall be convicted of treason unless on the testimony 
of two witnesses to the same overt act, or on confession in open 
court. : 

The congress shall’ have power to declare the punishment of 
treason, but no attainder of treason shall work corruption of blood, 
or forfeiture, except during the life of the person attainted. 


ARTICLE IV. 


Szcrion 1. Credit in one state to the public acts, etc., of another. 
2. Reciprocity of citizens. 
Criminals flying from one state to another, to be delivered up on demand. 
Fugitives to be delivered up. 
3. New states may be admitted into the Union, etc. % 
Congress to have power over territory, etc. 
4. Republican form of government guaranteed to each state, etc. 


STATE ACTS. 


Section 1. Foll faith and credit shall be given in each state 
to the public acts, records, and judicial proceedings, of every other 
state. And the congress may by general laws prescribe the man- 
ner in which such acts, records, and proceedings shall be proved, 
and the effects thereof. 


PRIVILEGES OF CITIZENS. 


Src, 2. The citizens of each state shall be entitled to all the 
privileges and immunities of citizens in the several states. _ 

A person charged in any state with treason, felony, or other 
crime, who shall flee from justice and be found in another state, shall, 
on demand of the executive authority of the state from which he 
fled, be delivered up, to be removed to the state haying jurisdiction 


of the crime. ; 


FUGITIVES TO BE DELIVERED UP. 


No person held to service or labor in one state, under the laws 
thereof, escaping into another, shall, in consequence of any law or 
regulation therein, be discharged from such service or labor, but 


shall be delivered up on claim of the party to whom such service or 
labor may be due. 
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NEW STATES. 


Sec. 8. New states may be admitted by the congress into the 
Union ; but no new state shall be formed or erected within the 
jurisdiction of any other state; nor any state be formed by the 
junction of two or more states, or parts of states, without the con- 
sent of the legislatures of the states concerned, as well as of the 


congress. 
+ 


TERRITORIAL AND OTHER PROPERTY. 


The congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property be- 
longing to the United States; and nothing in this constitution shall 
be so construed as to prejudice any claims of the United States, or 
of any particular state. l 

Sec. 4. The United States shall guarantee to every state in 
this Union a republican form of government, and shall protect each 
of them against invasion; and, on application of the legislature, or 
of the executive, (when the legislature cannot be convened) against 
domestic violence. 


ARTICLE YV. 


Mode of amending this constitution. 


AMENDMENTS. 


The congress, whenever two-thirds of both houses shall deem it 
necessary, shall propose amendments to this constitution, or, on the 
application of the legislatures of two-thirds of the several states, 
shall call a convention for proposing amendments, which, in either 
case, shall be valid to all intents and purposes, as part of this con- 
stitution, when ratified by the legislatures of three-fourths of the 
several states, or by conventions in three-fourths thereof, as the one 
or the other mode of ratification may be proposed. by the congress ; 
provided that no amendment which may be made prior to the year 
one thousand eight hundred and eight shall in any manner affect 
the first and fourth clauses in the ninth section of the first article ; 
and that no state, without its consent, shall be deprived of its equal 
suffrage in the senate. 
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ARTICLE VI. 
DEBTS. 


Assumption of former debts. 

This constitution, &c., the supreme law; the state judges bound thereby. 
Certain officers to take cath to support constitution. 

No religious test. 


All debts contracted and engagements entered into, before the 
adoption of this constitution, shall be as valid against the United 
States under this constitution, as under the confederation. 


SUPREME LAW OF THE LAND. 


This constitution, and the laws of the United States which shall 
be made in pursuance thereof; and all treaties made, or which 
shall be made, under the authority of the United States, shall be 
the supreme law of the land; and the judges in every state shall be 
bound thereby, anything in the constitution or laws of any state to 
the contrary notwithstanding. 


OATH.—NO RELIGIOUS TEST. 


The senators and representatives before mentioned, and the mem- 
bers of the several state legislatures, and all executive and judicial 
officers. both of the United States and of the several states, shall be 
bound, hy oath or affirmation, to support this constitution; but no 
religious test shall ever be required as a qualification to any office 
or public trust under the United States. 


ARTICLE VII. 
RATIFICATION. 


The ratification of the conventions of nine states shall be sufficient 
for the establishment of this constitution between the states so rati- 
fying the same. 


Done in convention by the unanimous consent of the states present, 
the seventeenth day of September, in the year of our Lord, one 
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thousand seven hundred and eighty-seven, and of the independ- 
ence of the United States of America the twelfth. In witness 
whereof we have hereunto subscribed our names. 


GEORGE WASHINGTON, 


NEW HAMPHSIRE, 
JOHN LANGDON, 
NICHOLAS GILMAN, 


MASSACHUSETTS, z 
NATHANIEL GORHAM, 
RUFUS KING. 


CONNECTICUT. 
WILLIAM SAMUEL JOHNSON, 
ROGER SHERMAN. 


NEW YORK. 
ALEXANDER HAMILTON. 


NEW JERSEY. 
WILLIAM LIVINGSTON, 
DAVID BREARLEY, 
WILLIAM PATTERSON, 
JONATHAN DAYTON. 


PENNSYLVANIA, 
BENJAMIN FRANKLIN, - 
THOMAS MIFFLIN, 

ROBERT MORRIS, 

GEORGE CLYMER, 

THOMAS FITZSIMMONS, * 
JARED INGERSOLL, 

JAMES WILSON, 
GOUVERNEUR MORRIS. 


Attest, 


President, and Deputy from Virginia. 


DELAWARE. 
GEORGE READ, 
GUNNING BEDFORD, Jr. 
JOHN DICKINSON, 
RICHARD BASSETT, 
JACOB BROOM. 


MARYLAND. 
JAMES M’HENRY, 
DANIEL or st. THOMAS JENIFER, 
DANIEL CARROLL. 


VIRGINIA. 
JOHN BLAIR, 
JAMES MADISON, Jz. 


NORTH CAROLINA. - 
WILLIAM BLOUNT, 
RICHARD DOBBS SPAIGHT, 
HUGH WILLIAMSON. 


SOUTH CAROLINA. 
JOHN RUTLEDGE, 
CHARLES COTTESWORTH 
PINCKNEY, 
CHARLES PINCKNEY, 
PIERCE BUTLER, 


GEORGIA. 
WILLIAM FEW, 
ABRAHAM BALDWIN. 


WILLIAM JACKSON, Secretary. 
o 


AMENDMENTS 


TO THE 


CONSTITUTION OF THE UNITED STATES. 


ARTICLE 1. Restriction on the power of congress, 

2. Rights of the people to bear arms, &c. 

3. Quartering of soldiers, etc. 

4. Search warrants. 

5. Proceedings against persons charged with crimes. Their rights. 
6. Further rights. 

7. Rights of trial by jury. 

8. Excessive bail, ete. 

9. Construction of constitution. 

1). Powers reserved to the states. 

11. Restriction of judicial powers. 

12. Mode of electing the president and vice-president of the United States. 


FREE EXERCISE OF RELIGION. 


ARTICLE I. Congress shall make no law respecting an establish- 
ment of religion, or prohibiting the free exercise thereof; or abridg- 
ing the freedom of speech, or of the press; or the right of the peo- 
ple peaceably to assemble, and to petition the government for a 
redress of grievances. 


RIGHT TO BEAR ARMS. 
Art. II. A well regulated militia being necessary to the secur- 


ity of a free state, the right of the people to keep and bear arms 
shall not be infringed. 
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NO SOLDIER TO BE QUARTERED, ETC. 


Art. II. No soldier shall, in time of peace, be quartered in 
any house, without the consent of the owner; nor in time of war, 
but in a manner to be prescribed by law. 


UNREASONABLE SEARCHES PROHIBITED. 


Art. IV. The right of the people to be secure in their persons, 
houses, papers, and effects, against unreasonable searches and seiz- 
ures, shall not be violated; and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to 
be seized. - 


CRIMINAL PROCEEDINGS. 


Art. V. No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or indictment of 
a grand jury, except in cases arising in the land or naval forces, or 
in the militia, when iñ actual service in time of war or public dan- 
ger; nor shall any person be subject for the same offense to be 
twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of 
life, liberty or property, without due process of law; nor shall pri- 
vate property be takén for public use without just compensation. 


MODE OF TRIAL. 


Art. VI. In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial jury of the 
state and district wherein the crime shalt have been committed, 
which district shall have been previously ascertairied by law ; and to 
be informed of the nature and cause of the accusation; to be con- 
fronted with the witnesses against him; to have compulsory process 
for obtaining witnesses in his favor, and to have the assistance of 
counsel for his defense. 


R 

RIGHT OF TRIAL BY JURY. x 

Art. VII. In suits at common law, where the value in contro- 
versy shall exceed twenty dollars, the right of trial by jury shall be 
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preserved, and no fact tried by a jury shall be otherwise reéxamined 
in any court of the United States than according to the rules of the 
common law. ‘ 


BAIL, FINES, ETC. 


Art. VII. Excessive bail shall not be required, nor excessive 
fines imposed, nor cruel and unusual punishments inflicted. 


RIGHTS NOT ENUMERATED. 


Art. IX. The enumeration in the constitution of certain rights, 
shall not be construed to deny or disparage others retained by the 
people. 


POWERS RESERVED. 


Art. X. The powers not delegated to the United States, by the 
constitution, nor prohibited by it to the states, are reserved to the 
states respectively, or to the people. 


LIMITATIONS OF JUDICIAL POWERS. 


ART. XI. The judicial power of the United States shall not be 
construed to extend to any suit in law or equity, commenced or 
prosecuted against one of the United States by citizens of another 
state, or by citizens or subjects of any foreign state. 

[This amendment was proposed at the second session of the third 
congress. It is printed in the Laws of the United States, 1st vol., 
p. 73, as Article 11.] 


ELECTION OF PRESIDENT. 


Art. XII. The electors shall meet in their respective states 
and vote by ballot for president and vice-president, one of whom, at 
least, shall not be an inhabitant of the same state with themselves ; 
they shall name in their ballots the person voted for as president, 
and in distinct ballots the person voted for as vice-president, and 
they shall make distinct lists of all persons voted for as president, 
and of all persons voted for as vice-president, and of the number of 
votes for each, which lists they shall sign and certify, and transmit 
sealed to the seat of the government of the United States, directed 
to the president of the senate ; the president of the senate shall, in 
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the presence of the senate and house of representatives, open all 
certificates, and the votes shall then be counted; the person having 
the greatest number of votes for president, shall be the president, if 
such a number be a majority of the whole number of electors ap- 
pointed ; and if no person have such majority, then from the persons 
having the highest numbers, not exceeding three on the list of those 
voted for as president, the house of representatives shall choose im- 
mediately, by ballot, the president. But in choosing the president, 
the votes shall be taken by states, the representation from each state 
having one vote; a quorum for this purpose shall consist of a member 
or members from two-thirds of the states, and a majority of all the 
states shall be necessary to a choice. And if the house of repre- 
sentatives shall not choose a president whenever the right of choice 
shall devolve upon them before the fourth day of March next follow- 
ing, then the vice-president shall act as president, as in the case of the 
death or other constitutional disability of the president. The person 
having the greatest number of votes as vice-president, shall be the 
vice-president, if such number be a majority of the whole number of 
electors appointed, and if no person have such majority, then from 
the two highest numbers on the list, the senate shall choose the vice- 
president; a quorum for the purpose shall consist of two-thirds of 
the whole number of senators, and a majority of the whole number 
shall be necessary të a choice. But no person constitutionally 
ineligible to the office of president shall be eligible to that of vice- 
president of the United States. 

[The foregoing article, proposed at the first session of the eighth 
congress, is printed in the Laws of the United States as Article 12.] 

Notre.—Another amendment was proposed as Article 18, at 
the second session of the eleventh congress, but, not having been 
ratified by a sufficient number of states, has not yet become valid as 
a part of the constitution of the United States. It is erroneously 
given as a part of the constitution, in page T+, vol. 1., Laws of the 
United States. 


ORGANIC ACT — 


OF THE 


TERRITORY OF IDAHO. 


AN ACT TO PROVIDE A TEMPORARY GOVERNMENT FOR THE 
TERRITORY OF IDAHO. 


Section 1. Territory of Idaho, boundaries. 
2. Executive power, governor, etc. 
3. Secretary, when to act as governor. 
4. Legislative power, what constitutes, length of session, etc. 
5. Voters at first election. 
6. Veto power of governor, taxes, ete. 
% District, county, or township officers. 
8. Members of assembly, who may be. 
9. Judicial power, with whom vested. 
10. Territorial officers, appointment of, salaries, pay of. 
H. Members of assembly, session of, eto. 
12. Seat of government, delegate, constitutional laws, etc. 
13. Public Jands, school sections. 
I4, Judicial districts and judges. 
15. Officers to give bonds. 
16. Treatics with Indians, agencies, ete. 


Be it enacted by the Senate and House of Representatives of 
the United States in Congress assembled, That all that part of the 
territory of the United States included within the following limits, 
to wit: Beginning at a point in the middle channel of the Snake 
river where the northern boundary of Oregon intersects the same ; 
then follow down the said channel of Snake river to a point oppo- 
site the mouth of the Kooskoosia, or Clearwater river ; thence due 
north to the forty-ninth parallel of latitude ; thence east along said 
parallel to the twenty-seventh degree of longitude west of Wash- 
ington; thence south along said degree of longitude to the northern 
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boundary of -Colorado Territory ; thence west along said boundary 
to the thirty-third degree of longitude west of Washington ; thence 
north along said degree to the forty-second parallel of latitude ; 
thence west along said parallel to the eastern boundary of the State 
of Oregon; thence north along said boundary to the place of be- 
ginning. And the same is hereby created into a temporary gov- 
ernment, by the name of the Territory of Idaho: Provided, That 
nothing in this act contained shall be construed to inhibit the gov- 
ernment of the United States from dividing said Territory or chang- 
ing its boundaries in such manner and at such time as Congress 
shall deem convenient and proper, or from attaching any portion of 
said Territory to any other State or Territory of the United States: 
Provided, further, That nothing in this act contained shall be con- 
strued to impair the rights of person or property now pertaining to 
the Indians in said Territory, so long as such rights shall remain 
unextinguished by treaty between the United States and such In- 
dians, or to include any territory which, by treaty with any Indian 
tribes, is not, without the consent of said tribe, to be included with- 
in the territorial limits or jurisdiction of any state or territory ; but 
all such territory shall be excepted out of the boundaries, and con- 
stitute no part of the Territory of Idaho, until said tribe shall sig- 
nify their assent to the president of the United States to be includ- 
ed within said Territory, or to affect the authority of the govern- 
ment of the United States to make any regulations respecting such 
Indians, their lands, property, or other rights, by treaty, law, or 
otherwise, which it would have been competent for the government 
to make if this act had never passed. 

Sec. 2. And be it further enacted, That the executive power 
and authority in and over said territory of Idaho shall be vested 
in a governor, who shall hold his office for four years, and until his 
successor shall be appointed and qualified, unless sooner removed 
by the president of the United States. The governor shall reside 
within said territory, and shall be commander-in-chief of the militia, 
and superintendent of Indian affairs thereof. He may grant par- 
dons and respites for offences against the laws of said territory, and 
reprieve for offences against the laws of the United States until the 
decision of the president of the United States can be made known 
thereon; he shall commission all officers who shall be appointed to 
office under the laws of said territory, and shall take care that the 
laws be faithfully executed. 

Sec. 3. dnd be it further enacted, That there shall be a sec- 
retary of said territory, who shall reside therein, and shall hold his 
office for four years, unless sooner removed by the president of the 
United States; he shall record and preserve all laws and proceed- 
ings of the legislative assembly hereinafter constituted, and all the 
acts and proceedings of the governor in his executive department ; 
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he shall transmit one copy of the laws and journals of the legislative 
assembly within thirty days after the end of each session, and one 
copy of the executive proceedings and official correspondence semi- 
annually, on the first days of January and July in each year, to the 
president of the United States, and two copies of the laws to the 
president of the senate and the speaker of the house of representa- 
tives for the use of congress; and in case of the death, removal, 
resignation, or absence of the governor from the territory, the sec- 
retary shall be, and he is hereby, authorized and required to exe- 
cute and perform all the powers and duties of the governor during 
such vacancy or absence, or until another governor shall be duly 
appointed and qualified to fill such vacancy. 

Sec. 4. And be it further enacted, That the legislative power 
and authority of said territory shall be vested in the governor and 
legislative assembly. The legislative assembly shall consist of a 
council and house of representatives. The council shall consist of 
seven members having the qualifications of voters as hereinafter pre- 
scribed, whose term of service shall continue two years. The house 
of representatives shall, at its first session, consist of thirteen mem- 
bers-possessing the same qualifications as prescribed for the mem- 
bers of the council, and whose term of serviee shall continue one 
year. The number of representatives may be increased by the leg- 
islative assembly, from-time to time, to twenty-six, in proportion to 
the increase of qualified voters ; and the council in like manner to 
thirteen. - An apportionment shall be made as nearly equal as prac- 
ticable among the several counties or districts for the election of the 
council and representatives, giving to each section of the territory 
representation in the ratio of its qualified voters as nearly as may 
be. And the members of the council and of the house of repre- 
sentatives shall reside in, and be inhabitants of, the district or coun- 
ty, or counties, for which they may be elected respectively, Pre- 
vious to the first election, the governor shall cause a census or enu- 
meration of the inhabitants and qualified voters of the several coun- 
ties and districts of the territory to be taken by such persons and 
in such mode as the governor shall designate and appoint, and the 
persons so appointed shall receive a reasonable compensation there- 
for. And the first election shall be held at such time and places, 
and be conducted in such manner both as to the persons who shall 
superintend such election and the returns thereof, as the governor 
shall appoint and direct; and he shall, at the same time, declare 
the number of members of the council and house of representa- 
tives to which each of the counties or districts shall be entitled un- 
der this act. The persons having the highest number of legal votes 
in each of said council districts for members of the council shall be 
declared by the governor to be duly elected to the council ; and the 
persons haying the highest number of legal votes for the house of 
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representatives shall be declared by the governor to be duly elected 
members of said house: Provided, That in case two or more per- 
sons voted for shall have an equal number of votes, and in case a 
vacancy shall otherwise occur in either branch of the legislative 
assembly, the governor shall order a new election; and the per- 
sons thus elected to the legislative assembly shall meet at such 
place and on such day as the governor shall appoint; but thereaf- 
ter the time, place, and manner of holding and conducting all elec- 
tions by the people, and the apportioning the representation in the 
several counties or districts to the council and house of representa- 
tives, according to the number of qualified voters, shall be prescrib- 
ed by law, as well as the day of the commencement of the regular 
sessions of the legislative assembly ; Provided, That no session in 
any one year shall exceed the term of forty days, except the first 
session, which may continue sixty days. 

Sec. 5. And be it further enacted, That every free white male 
inhabitant above the age of twenty-one years, who shall have been 
an actual resident of said territory at the time of the passage of this 
act, shall be entitled to vote at the first election, and shall be eligi- 
ble to any office within said territory; but the qualification of 
voters, and of holding office, at all subsequent elections, shall be 
such as shall be prescribed by the legislative assembly. 

Sec. 6. And be it further enacted, That the legislative power 
of the territory shall extend to all rightful subjects of legislation 
consistent with the constitution of the United States and the pro- 
visions of this act; but no law shall be passed interfering with the 
primary disposal of the soil ; no tax shall be imposed upon the prop- 
erty of the United States, nor shall the lands or other property of 
non-residents be taxed higher than the lands or other property of 
residents. Every bill which shall have passed the council and house 
of representatives of the said territory shall, before it becomes a 
law, be presented to the governor of the territory; if he aprrove, 
he shall sign it; but if not, he shall return it, with his objections, 
to the house in which it originated, who shall enter the objections 
at large upon their journal and proceed to reconsider it. If, after 
such reconsideration, two-thirds of that house shall agree to pass 
the bill, it shall be sent, together with the objections, to the other 
house, by which it shall likewise be reconsidered ; and if approved 
by two-thirds of that house, it shall become a law. But inall such 
cases the votes of both houses shall be determined by yeas and nays, 
to be entered on the journal of each house respectively. If any 
bill shall not be returned by the governor within three days (Sun- 
day excepted) after it shall have been presented to him, the same 
shall be a law in like manner as if he had signed it, unless the as- 
sembly, by adjournment, prevent its return; in which case it shall 
not be a law: Provided, That whereas slavery is prohibited in said 
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territory by act of congress of June nineteenth, eighteen hundred 
and sixty-two, nothing herein contained shall be construed to author- 
ize or permit its existence therein. 
«Sec. T. And be tt further enacted, That all township, district, 
and county officers, not herein otherwise provided for, shall be 
appointed or elected, as the case may be, in such manner as shall 
be provided by the governor and legislative assembly of the terri- 
. tory of Idaho. ‘The governor shall nominate and, by and with the 
advice and consent of the legislative council, appoint all officers not 
herein otherwise provided for; and im the first instance the governor 
alone may appoint all said officers, who shall hold their offices until the 
end of the first session of the legislative assembly, and shall lay off 
the necessary districts for members of the council and house of 
representatives, and all other officers. 

Sec. 8. And be tt further enacted, That no member of the 
legislative assembly shall hold or be appointed to ‘any office which 
shall have been created, or the salary or emoluments of which 
shall have been increased, while he was a meniber, during the term 
for which he was elected, and for one year after the expiration of 
such term; but this restriction shall not be applicable to members 
of the first legislative assembly ; and no person holding a commis- 
sion or appointment under the United States, except postmasters, 
shall be a member of the legislative assembly, or shall hold any 
office under the government of said Territory. 

Sec. 9. And be it further enacted, That the judicial power of 
said Territory shall be vested in a supreme court, district courts, 
probate courts, and in justices of the peace. The supreme court 
shall consist of a chief justice and two associate justices, any two 
of whom shall constitute a quorum, and who shall hold a term at 
the seat of government of said territory annually ; and they shall 
hold their offices during the period of four years, and until their 
successors shall be appointed and qualified. The said Territory 
shall be divided into three judicial districts, and a district court 
shall be held in each of said districts by one of the justices of the 
supreme court, at such times and places as may be prescribed by 
law; and the said judges shall, after their appointments, respective- 
ly, reside in the districts which shall be assigned them. The juris- 
diction of the several courts herein provided for, both appellate and 
original, and that of the probate courts and of justices of the peace, 
shall be limited by law: Provided, That justices of the peace shall 
not have jurisdiction of any matter in controversy when the title or 
boundaries of land may be in dispute, or where the debt or sum 
claimed shall exceed one hundred dollars; and the said supreme 
and district courts, respectively, shall possess chancery as well as 
common-law jurisdiction. Each district court, or judge thereof, 
shall appoint his clerk, who shall also be the register in chancery, 
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and shall keep his office at the place where the court may be held. 
Writs of error, bills of exceptions, and appeals, shall be allowed in 
all cases from the final decisions of said district courts to the 
supreme court, under such regulations as may be prescribed by 
law. The supreme court, or justices thereof, shall appoint its own 
clerk, and every clerk shall hold his office at the pleasure of the 
court fer which he shall have been appointed. Writs of error and 


appeals from the final decisions of said supreme court shall be , . 


allowed, and may be taken to the supreme court of the United 
States, in the same manner and under the same regulations as from 
the cireuit courts of the United States, where the value of the 
property or the amount in controversy, to be ascertained by the 
oath or affirmation of either party, or other competent witnesses, 
shall exceed one thousand dollars, except that a writ of error or 
appeal shall be allowed to the supreme court of the United States 
from the decision of the said supreme court created by this act, or 
of any judge thereof, or of the district courts created by this act, 
or of any judge thereof, upon any writs of habeas corpus involving 
the question of personal freedom. And each of the said district 
courts shall have and exercise the same jurisdiction, in all cases 
arising under the constitution and laws of the United States, as is 
vested in the circuit and district courts of the United States; and 
the first six days of every term of said courts, or so much thereof 
as shall be necessary, shall be appropriated to the trial of causes 
arising under the said constitution and laws; and writs of error 
and appeal in all such cases shall be made to the supreme court of 
said Territory, the same as in other cases. The said clerks shall 
receive, in all such cases, the same fees which the clerks of the 
district courts of Washington Territory now receive for similar 
Services. 

Sec. 10. And be it further enacted, That there shall be ap- 
pointed an attorney for said Territory, who shall continue in office 
four years, and until his successor shall be appointed and qualified, 
unless sooner removed by the president of the United States, and 
who shall receive the same fees and salary as the attorney of the 
United States for the present territory of Washington. There 
shall also be a Marshal for the territory appointed, who shall hold 
his office for four years, and until his successor shall be appointed 
and qualified, unless sooner removed by the president of the United 
States, and who shall execute all processes issuing from the said 
courts when exercising their jurisdiction as circuit and district 
courts of the United States; he shall perform the duties, be sub- 
ject to the same regulations and penalties, and be entitled to the 
same fees as the marshal of the district court of the United States 
for the present territory of Washington, and shall, in addition be 
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paid two hundred dollars annually as a compensation for extra 
services. 

Sec. 11. And be it further enacted, That the governor, secre- 
tary, chief justice, and associate justices, attorney, and marshal, 
shall be appointed by the president of the United States, by and 
with the advice and consent of he Senate. The governor and 
secretary to be appointed as aforesaid, shall, before they act as 
such, respectively, take, an oath or affirmation, before the district 
judge or some justice of the peace in the limits of said territory, 
duly authorized to administer oaths and affirmations by the laws 
now in force therein, or before the chief justice or some associate 
justice of the supreme court of the United States, to support the 
constitution of the United States, and faithfully to discharge the 
duties of their respective offices, which said oaths, when so taken, 
shall be certified by the person by whom the same shall have been 
taken ; and such certificate shall be received and recorded by the 
said secretary among the executive proceedings; and the chief 
justice and associate justices, and all civil officers in said territory, 
before they act as such, shall take a like oath or affirmation before 
the said governor or secretary, or some judge or justice of the 
peace of the Territory, who may be duly commissioned and quali- 
fied, which said oath or affirmation shall be certified and transmitted 
by the person taking~the same to the secretary, to be by him re- 
corded as aforesaid; and afterwards the like oath or affirmation 
shall be taken, certified, and recorded in such mamner and form as 
may be prescribed by law. The governor shall receive an annual 
salary of two thousand five hundred dollars, the chief justice and 
associate justices shall receive an annual salary of two thousand 
five hundred dollars, the secretary shall receive an annual salary of 
two thousand dollars ; the said salaries shall be paiq¢ quarter-yearly, 
from the dates of the respective appointments, at the treasury of 
the United States ; but no payment shall be made until said officers 
shall have entered upon the duties of their respective appointments. 
The members of the legislative assembly shall be entitled to receive 
four dollars each per day, during their attendance at the sessions 
thereof, and four dollars each for every twenty miles traveled in 
going to and returning from said sessions estimated according to 
the nearest usually traveled route, and an additional allowance of 
four dollars per day shall be paid to the presiding officer of each 
house for each day he shall so preside. And a chief clerk, one 
assistant clerk, one engrossing and one enrolling clerk, a sergeant- 
at-arms and door-keeper may be chosen for each house; and the 
chief clerk shall receive four dollars per day, and the said other 
officers three dollars per day, during the session of the legislative 
assembly ; but no other officers shall be paid by the United States: 
Provided, That there shall be but one session of the legislative 
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assembly annually, unless on an extraordinary occasion the govern- 
or shall think proper to call the legislative assembly together. 
There shall be appropriated annually the usual sum to be expended 
by the governor to defray. the contingent expenses of the territory, 
including the salary of the’clerk of the executive department ; and 
there shall also be appropriated annually a sufficient sum, to be 
expended by the secretary of the territory, and upon an estimate 
to be made by the secretary of the treasury of the United States, 
to defray the expenses of the legislative assembly, the printing of 
the laws, and other incidental expenses; and the governor and sec- 
retary of the territory shall, in the disbursement of all moneys 
entrusted to them, be governed solely by the instructions of the 
secretary of the treasury of the United States, and shall, semi-an- 
nually, account to the said secretary for the manner in which the 
aforesaid moneys shall have been expended; and no expenditure 
shall be made by said legislative assembly for objects not specially 
authorized by the acts of congress making the appropriations, nor 
beyond the sums thus appropriated for such objects. 

Sec. 12. And be it further enacted, That the legislative assem- 
bly of the territory of Idaho shall hold its first session at such time 
and place in said territory as the governor thereof shall appoint 
and direct; and at said first session, or as soon thereafter as they 
shall deem expedient, the governor and legislative assembly shall 
proceed to locate and establish the seat of government for said 
territory at such place as they may deem eligible: Provided, 
That the seat of government fixed by the governor and legislative 
assembly shall not be at any time changed, except by an act of the 
said assembly duly passed, and which shall be approved, after due 
notice, at the first general election thereafter, by a majority of the 
legal votes cast on that question. 

Sec. 18, And be it further enacted, That a delegate to the 
House of Representatives of the United States, to serve for the 
term of two years, who shall be a citizen of the United States, may 
be elected by the voters qualified to elect members of the legisla- 
tive assembly, who shall be entitled to the same rights and privi- 
lezes as are exercised and enjoyed by the delegates from the several 
other territories of the United States to the said House of Repre- 
sentatives; but the delegate first elected shall hold his seat only 
during the term of the Congress to which he shall be elected. The 
first election shall be held at such time and places, and be conduct- 
ed in such manner as the governor shall appoint and direct ; and at 
all subsequent elections the times, places, and manner of holding 
elections shall be prescribed by Jaw. The person having the great- 
est number of legal votes shall be declared by the governor to be 
duly elected, and a certificate thereof shall be given accordingly. 
That the Constitution and all laws of the United States which are 
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not locally inapplicable, shall have the same force and effect within 
the said territory of Idaho as elsewhere within the United States. 

Sec. 14. And be it further enacted, That when the lands in 
the said territory shall be surveyed, ‘under the direction of the 
government of the United States, preparatory to bringing the same 
into market, sections numbered sixteen and thirty-six in each town- 
ship in said territory shall be, and the same are hereby, reserved 
for the purpose of being applied to schools in said Territory, and 
in the states and territories hereafter to be erected out of the same. 

Sec. 15. And be it further enacted, That, until otherwise pro- 
vided by law, the governor of said territory may define the judic- 
jal districts of said territory, and assign the judges who may be 
appointed for said Territory to the-several districts, and also appoint 
the times and places for holding courts in the several counties or 
subdivisions in each of said judicial districts, by proclamation to be 
issued by him; but the legislative assembly, at their first or any 
subsequent session, may organize, alter, or modify such judicial dis- 
tricts, and assign the judges, and alter the times and places of hold- 
ing the courts, as to them shall seem proper and convenient. 

Sec. 16. And be it further enacted, That all officers to be ap- 
pointed by the president of the United States, by and with the 
advice and consent of the senate, for the territory of Idaho, who, 
by virtue of the provisions of any law now existing, or which may 
be enacted by congress, are required to give security for moneys 
that may be intrusted with them for disbursement, shall give such 
security at such time and in such manner as the secretary of the 
treasury may prescribe. 

Sec. 17. And be it further enacted, That all treaties, laws, 
and other engagements made by the government of the United 
States with the Indian tribes inhabiting the territory embraced 
within the provisions of this act, shall be faithfully and rigidly ob- 
served, anything contained in this act to the contrary notwithstand- 
- ing; and that the existing agencies and superintendencies of said 
Indians be continued with the same powers and duties which are 
now prescribed by law, except that the president of the United 
States may, at his discretion, change the location of the offices of 
said agencies or superintendents. 


APPROVED, March 8d, 1863. 


AMENDMENTS. 


AN ACT 


TO AMEND AN ACT ENTITLED “AN ACT TO PROVIDE A TEM- - 
PORARY GOVERNMENT FOR THE TERRITORY OF IDAHO,” 
APPROVED MARCH THREE, EIGHTEEN HUNDRED AND 
SIXTY-THREE. 


Be it enneted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That the govern- 
or of the territory of Idaho be, and he is hereby, authorized to re- 
apportion said territory for the election of members of the council 
and house of representatives of the legislative assembly: Provided, 
That said apportionment shall be based on an enumeration of the 
inhabitants and qualified voters of the several counties and districts 
of the territory, to be taken by such persons, and in such mode as 
the governor shall designate and appoint, and the persons so ap- 
pointed shall receive a reasonable compensation therefor, to be paid 
out of the territorial treasury: Provided further, That this act 
shall not be construed to divest any member of the council, elected 
at the first election in said territory, of any rights he may have ac- 
quired by virtue of said election, who was elected from any county 
or district within the present limits of the territory of Idaho. 

Sec. 2. And bert further enacted, That the annual election 
in said territory for the election of all officers provided for by the 
laws of said territory, for the year eighteen hundred and sixty-four, 
shall be held at such places as are now provided by law, and such 
other places as the governor may direct, on the second Monday of 

ctober. 


APPROVED, June 2ist, 1864. 


ACT OF CONGRESS, 


CREATING THE OFFICE OF SURVEYOR GENERAL OF THE PUB- 
LIC LANDS IN OREGON, AND TO PROVIDE FOR THE 
SURVEY, AND TO MAKE DONATIONS TO SETTLERS OF 
THE SAID PUBLIC LANDS. 


SECTION 1. 
2. 


3. 


A surveyor general to be appointed, his duties and authority. 

Surveyor gencral’s office to be established where the president shall designate; 
salary of surveyor general—appropriation for clerk hire and office rent. 

The secretary of the inferior to designate the method of the survey; proviso 
as to land unfit for cultivation—the cost of the survey not to exceed 
eight dollars per mile. = 

Donations of 640 and 320 acres to citizens of the United States—no alien to be 
entitled to the benefit of this act unless his declaration of intention is 
made—the donation to embrace the land ocfupied—certain contracts to 
be void—persons claiming under this act not to hold under the treaty 
of 746. 

Donation of 820 and 160 acres to citizens of the United States up to Ist Dec. 
18538—no person to receive but one patent, and no mineral lands to be 
located. 

Notifications to be filed—when, where, and how record to be kept; surveyor 
general to decide all conflicts of boundaries; proviso as tolines running 
with section lines, 

OF final proof and the issuing of patents. 

Upon the death of a claimant, his rights to extend to his heirs at law. 

Certain claims invalid. 

Two townships of land granted to the territory of Oregon to establish a 
university. 

“The Oregon City Claim” granted to the territory, except certain portions 
thereof, 

Affidavits of cultivation, cte , to be made before the surveyor general, and to 
be recorded by him. - 

Questions arising under this act to be decided by the surveyor general—duty 
of the surveyor general. 

Land not to be claimed under this act; proviso as to military reservations. 


Section 1. Be tt enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That a surveyor general shall be appointed for the territory of. 
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Oregon, who shall have the same authority, perform the same duties 
respecting the public lands and private land claims in the territory 
of Oregon, as are vested in and required of the surveyor of lands 
in the United States northwest of Ohio, except hereinafter pro- 
vided. 

Sec. 2. And be it further enacted, That the said surveyor gen- 
eral shall establish his office at such place, within the said territory, 
as the president of the United States may, from time to time, 
direct; he shall be allowed an annual salary of two thousand five 
hundred dollars, to be paid quarter-yearly, and to commence at 
such time as he shall enter into bond, with competent security, for 
the faithful discharge of the duties of his office. There shall be, 
and hereby is appropriated the sum of four thousand dollars, or 
as much thereof as is necessary for clerk hire in his office; and the 
further sum of one thousand dollars per annum for office rent, fuel, 
books, stationery, and other incidental expenses of his office, to be 
paid out of the appropriation for surveying the public lands. 

sec. 8. And be tt further enacted, That if, in the opinion of 
the secretary of the interior, it be preferable, the surveys in said 
territory shall be made after what is known as the geodetic method, 
under such regulations, and upon such terms, as may be provided 
by the secretary of the interior, or other department haying charge 
of the surveys of the public lands, and that said geodetic surveys 
shall be followed by topographical surveys, as congress may, from 
time to time, authorize and direct; but if the present mode of sur- 
yey be adhered to,gthen it shall be the duty of said surveyor to 
cause a base line and meridian to be surveyed, marked and estab- 
lished, in the usual manner, at or near the mouth of the Wallamet 
river; and he shall also cause to be surveyed, in townships and 
sections, in the usual manner, and in accordance with the laws of 
the United States, which may be in force, the district of country 
lying between the summit of the Cascade mountains and the Pacific 
ocean, and south and north of the Columbia river; provided, how- 
ever, that none other than township lines shall be run where the 
land is deemed unfit for cultivation. That no deputy surveyor 
shall charge for any line except such as may be actually run and 
marked, nor for any line not necessary to be run; and that the 
whole cost of surveying shall not exceed the rate of eight dollars 
per mile, for every mile and part of mile actually surveyed and 
marked. 

Sec. 4. And be it further enacted, That there shall be and 
hereby is granted to every white settler or occupant of the public 
lands, American halfbreed Indians included, above the age of 
eighteen years, being a citizen of the United States, or having made 
a declaration according to law, of his intention to become a citizen, 
or who shall make such declaration on or before the first day of 


PUBLIC LANDS, ETC. 4i 


December, eighteen hundred and fifty-one, now residingin said ter- 
ritory, or who shall become a resident thereof, on or before the first 
day of December, eighteen hundred and fifty, and who shall have 
resided upon and cultivated the same for four consecutive years, 
and shall otherwise conform to the provisions of this act, the quan- 
tity of one-half section, or three hundred and twenty acres of land, 
if a single man, and if a married man, or if he shall become married 
within one yéar from the first day of December, eighteen hun- 
dred and fifty, the quantity of one section, or six hundred and forty 
acres, one-half to himself and the other half to his wife, to be held 
by her in her own right; and the surveyor general shall designate 
the part enuring to the husband, and that to the wife, and enter 
the same on the records of his office; and in all cases where such 
married persons have complied with the provisions of this act, so as 
to entitle them to the grant as above provided, whether under the 
the late provisional government of Oregon, or since, and eithér shall 
have died before patent issues, the survivor and children, or heirs 
of the deceased, shall be entitled to the share or interest of the de- 
ceased, in equal proportions, except where the deceased shall other- 
wise dispose of it by testament duly and properly executed accord- 
ing to the laws of Oregon: Provided, That no alien shall be enti- 
tled to a patent to land, granted by this act, until he shall produce 
to the surveyor general of Oregon, record evidence that his natur- 
alization as a citizen hasbeen completed; but if any alien, having 
made his declaration of an intention to become a citizen of the 
United States, after the passage of this act, shall die before his 
naturalization shall be completed, the possessory right acquired by 
him under the provisions of this act shall descend to his heirs at 
law, or pass to his devisees, to whom, as the case may be, the patent 
shall issue: Provided, further, That in all cases provided for in 
this section, the donation shall embrace the land actually occupied 
and cultivated by the settler thereon: Provided, further, That all 
future contracts, by any person or persons entitled to the benefit of 
this act, for the sale of the land to which he or they may be entitled 
` under .this act, before he or they have received a patent therefor, 
shall be void: Provided, further, however, that this section shall 
not be so construed as to allow those claiming rights under the 
treaty with Great Britain, relative to the Oregon territory, to claim 
both under. this grant and the treaty, but merely to secure them 
the election, and confine them to a single grant of land. . 
Sec. 5. And be it further enacted, That to all white male citi- 
zens of the United States, or persons who shall have made a declar- 
ation of intention to become such, above the age of twenty-one 
years, emigrating to, and settling in said territory, between the first 
day of December, eighteen hundred and fifty, and the first day of 
December, eighteen hundred and fifty-three ; and to all white male 
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American citizens; not hereinbefore provided for, becoming one and 
twenty years of age in said territory, and settling there between 
the times last aforesaid, who-shall in other respects comply with the 
foregoing section and the provisions of this law, there shall be, and 
hereby is granted the quantity of one quarter section, or one hun- 
dred and sixty acres of land, if a single man; or if married, or if 
he shall become married within one year from the time of arriving 
in Said territory, or within one year after becoming twenty-one years 
of age as aforesaid, then the quantity of one half section, or three 
hundred and twenty acres, one half to the husband, and the other 
half to the wife in her own right, to be designated by the surveyor 
general as aforesaid: Provided, always, That no person shall ever 
receive a patent for more than one donation of land in said territory 
in his or her own right; Provided, That no mineral lands shall be 
located or granted under the provisions of this act. 

Sec. 6. And be it further enacted, That within three months 
after the survey has been made, or where the survey has been 
made beforé the settlement commenced, then within three months 
from the commencement of such settlement, each of said settlers 
shall notify the surveyor general, to be appointed under this act, of 
the precise tract or tracts claimed by them respectively, under this 
law, and in all cases it shall be in a compact form; and where it is 
practicable to do so, the land so claimed shall be taken as nearly as 
practicable, by legal sub-divisions ; but where that cannot be done, 
it shall be the duty of the said surveyor general to survey and 
mark each claim, with the boundaries as claimed, at the request and 
expense of the claimant; the charge for the same in such case, not 
to exceed the price for surveying public lands. The surveyor gen- 
eral shall enter a description of such claims in a book to be kept by 
him for that purpose, and note, temporarily on the township plats, 
the tract or tracts of land so designated, with the boundaries; and 
whenever a conflict of boundaries shall arise prior to issuing the 
patent, the same shall be determined by the surveyor general: 
Provided, That after the first day of December next, all claims 
shall be bounded by lines running east and west, and north and 
south: And, provided, further, That after the survey is made, all 
claims shall be made in conformity to the same, and in compact 
form. . 

Sec. T. And be it further enacted, That within twelve months 
after the surveys have been made, or where the survey has been 
made before the settlement, then within twelve months from the 
time the settlement was commenced, each person claiming a dona- 
tion right under this act, shall prove to the satisfaction of the sur- 
veyor general, or of such other officer as may be appointed by law 
for that purpose, that the settlement and cultivation required by 
this act had been commenced, specifying the time of commence- 
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ment; and at any time after the expiration of four years from the 
date of such settlement, whether made under the laws of the late 
provisional government or not, shall prove in like manner, by two 
disinterested witnesses, the fact of continued residence and cultiva- 
tion required by the fourth section of this act; and upon such proof 
being made, the surveyor general, or such other officer appointed by 
law for that purpose, shall issue certificates, under such rules and 
regulations as may be prescribed by the commissioner of the gene- 
ral land office, setting forth the facts in the case, and specifying the 
land to which the parties are entitled. And the said surveyor 
general shall return the proof so taken to the office of the commis- 
sioner of the general land office, -and if the said commissioner 
shall find no valid objection thereto, patents shall issue for the land, 
according to the certificates aforesaid, upon the surrender thereof. — 

Src. 8. And be it further enacted, That upon the death of any 
settler before the expiration of the four years’ continued possession 
required by this act, all the rights of the deceased under this act 
shall descend to the heirs at law of such settler, including the 
widow, where one is left, in equal parts; and proof of compliance 
with the conditions of this up to the time of the death of such set- 
tler, shall be sufficient to entitle them to the patent. 

SEC, 9. And be tt further enacted, That no claim to a donation 
right under the provisions of this act, upon sections sixteen and 
thirty-six, shall be valid or allowed, if the residence and cultivation 
upon which the same is founded, shall have commenced after the 
survey of the same; nor shall such claim attach to any tract or 
parcel of land selected for a military post, or within one mile there- 
of, or to any other land reserved for government purposes, unless 
the residence or cultivation thereof shall have commenced previous 
to the selection or reservation of the same for such purposes. 

Sec. 10. And be tt further enacted, That there be, and hereby 
is granted to the territory of Oregon, the quantity of two townships 
of land in said territory, west of the Cascade mountains, and to be 
selected in legal subdivisions after the same has been surveyed, by 
the legislative assembly of said territory, in such manner as it may 
deem proper, one to be located north, and the other south of the 
Columbia river, to aid in the establishment of a university in the 
territory of Oregon, in such manner as the said legislative assembly 
may direct, the selection to be approved by the surveyor general. 

DEC. 11. And be tt further enacted, That what is known as the 
“ Oregon city claim,” excepting the Abernethy island, which is 
hereby confirmed to the legal assignees of the Wallamett milling ~ 
and trading companies, shall be set apart and be at the disposal of 
the legislative assembly, the proceeds thereof to be applied by said 
legislative assembly to the establishment and endowment of a uni- 
versity, to be located at such place in the territory as the legislative 
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assembly may designate: Provided, however, that all lots and parts 
of lots in said claim, sold or granted by Doctor John McLaughlin, 
previous to the fourth of March, eighteen hundred and forty-nine, 
shall be confirmed to the purchaser or donee, or their assigns, to be 
certified to the commissioner of the general land office, by the sur- 
veyor general, and patents to issue on said certificates, as in other 
cases: Provided further, that nothing in this act contained, shall 
be so construed and executed, as in any way to destroy or affect 
any rights to land in said territory, holden or claimed under the 
provisions of the treaty or treaties existing between this country and 
Great Britain. 

Sec. 12. And be it further enacted, That all persons claiming 
land under any of the provisions of this act, by virtue of settlement 
and cultivation commenced subsequent to the first of December, in 
the year eighteen hundred and fifty, shall first make affidavit before 
the surveyor general, who is hereby authorized to administer all 
such oaths or affirmations, or before some competent officer, that 
the land claimed by them is for their own use and cultivation ; that 
they are not acting directly or indirectly, as agent for, or in employ- 
ment of others, in making such claims; and that they have made no 
sale, or transfer, or any arrangement, or agreement, or any sale, 
transfer or alienation of the same, or by which the said land shall 
enure to the benefit of any other person. And all affidavits required 
by this act, shall be entered of record, by the surveyor general, in 
a book to be kept by him for that purpose; and on proof, before a 
court of competent jurisdiction, that any of such oaths or affirma- 
tions are false or fraudulent, the persons making such false or 
fraudulent oaths or affirmations, shall be subject to all the pains and 
penalties of perjury. 

Sec. 13. And be it further enacted, That all questions arising 
under this act, shall be adjudged by the surveyor general as pre- 
liminary to a final decision according to law; and it shall be the 
duty of the surveyor general, under the direction of the commis- 
sioner of the general land office, to cause proper tract books to be 
opened for the lands in Oregon, and to do and perform all other 
acts and things necessary and proper to carry out the provisions of 
this act. 

Sec. 14. And be it further enacted, That no mineral lands, 
nor lands reserved for salines, shall be liable to any claim under 
and by virtue of the provisions of this act; and that such portions 
of the public lands as may be designated under the authority of the 
president of the United States, for forts, magazines, arsenals, dock- 
yards, and other needful public uses, shall be reserved and excepted 
from the operations of this act: Provided, that if it shall be deemed 
necessary, in the judgment of the president, to include in any such 
reseryation the improvements of any settler made previous to the 
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passage of this act, it shall, in such case, be the duty of the secre- 
tary of war to cause the value of such improvements to be ascer- 
tained, and the amount so ascertained shall be paid to the p 
entitled thereto, out of any money not otherwise appropriated. 


APPROVED, September 27th, 1850. 


AN ACT 


TO AMEND AN ACT, ENTITLED “AN ACT TO CREATE THE 
OFFICE OF SURVEYOR GENERAL OF THE PUBLIC LANDS 
IN OREGON, AND TO PROVIDE FOR THE SURVEY, AND 
TO MAKE DONATIONS TO THE SETTLERS OF THE SAID 
PUBLIC LANDS, APPROVED SEPTEMBER 271u, 1850.” 


Sxscrion 1. Settlers allowed to purchase their lands, after two years’ residenco, at one 
dollar and twenty-five cents per acre, 
. How a patent may issue to such settlers. 
. Surveyor general to keep a record and make report to general land office 
. Surveyor general to give additional bond, 
Compensation for such duties. 
5. Provisions of the original bill extended. 
6. Certain persons debarred benefit of the act to which this is an amendment, 
7. Certain lands subject to private entry after the first of April, 1855. 
Register and receiver to be appointed. 
Their pay and duties. 
& Certain widows entitled to the benefit of the Jand law. 
9. Limitation of reservations. 
19. The surveyor general subject to the provisions of congress for the saf 
keeping and disbursements of public revenue. 


H co to 


Section 1. Beit enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That all persons who have located, or may hereafter locate lands in 
the territory of Oregon, in accordance with the provisions of an 
act entitled “an act to create the office of surveyor general of the 
public lands in Oregon, and to provide for the survey, and to make 
donations to the settlers of the said public lands,” approved Sep- 
tember twenty-seventh, eighteen hundred and fifty, and of which 
survey shall have been made or may hereafter be had, in lieu of _ 
the term of continued occupation after settlement, as provided by 
said act, shall be permitted, after occupation for two years of the 
land so claimed, to pay into the hands of the surveyor general of 
said territory, at the rate of one dollar and twenty-five cents per 
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acre for the land so claimed, located, and surveyed as aforesaid ; 
and upon the death of any settler before the expiration of the two 
years’ continued possession required by this act, all the rights of 
the deceased under this act shall descend to the heirs-at-law of 
such settler, including the widow, where one is left, in equal parts ; 
and proof of compliance with the conditions of this act, up to the 
time of the death of such settler, shall be sufficient to entitle them 
to the patent. 

Sec. 2. And be it further enacted, That upon the payment of 
money for lands as aforesaid to the.said surveyor general, he shall - 
issue his certificate of such payment, together with an accurate 
copy of the survey of the land so located and purchased, to the 
purchaser thereof, and upon the filing of which said certificate and 
copy of survey im the office of the commissioner of the general 
land office, a patent shall issue therefor as in other cases. f 

Sro. 8. And be it further enacted, That it shall be the duty 
of the said surveyor general to keep and preserve a record of all 
moneys so received, and to make out and transmit quarterly, to the 
commissioner of the general land office, an accurate report of the 
moneys so received by him as aforesaid. ` 

Sec. 4. And be it further enacted, That it shall be the duty-of 
the said surveyor general immediately upon the taking effect of this 
act, to enter into security in the sum of fifty thousand dollars, con- 
ditioned for the safe keeping of all moneys received by him as 
surveyor general according to law: Provided, however, That, in 
order to compensate the surveyor general of said territory for the 
additional labors and responsibilities imposed upon him by this act, 
in receiving, safe-keeping, paying over, and accounting for the 
moneys aforesaid, he shall receive a per centum on all such sums, 
which shall include the pay for clerk hire, together with all costs 
. and expenses incidental to such special services in any one year: 
Provided, The salary and per centage of said surveyor general, 
and for clerk hire, shall not exceed four thousand dollars for any 
one year. . 

Sec. 5. And be it further enacted, That the provisions of the 
act to which this is an amendment, be, and the same are hereby 
extended and continued in force until the first day of December, 
eighteen hundred and fifty-five. 

Sec. 6. And be it further enacted, That every person entitled 
to the benefit of the fourth section of the act of which this is 
amendatory, who was resident in said territory on or prior to the 
first of December, eighteen hundred and fifty, shall be, and hereby 
is required to file with the surveyor general of said territory, in 
advance of the time when the public surveys shall be extended 
over the particular land claimed by him, where those surveys shall 
not have been made previous to the date of this act, a.notice in 
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writing setting forth his claim to the benefits of said section, and 
citing all required particulars in reference to such settlement claim ; 
and all persons failing to give such notice on or prior to the first of 
December, eighteen hundred and fifty-three, shall be thereafter de- 
barred from ever receiving any benefit under said fourth section. 
And all persons who, on the first of December, eighteen hundred , 
and fifty-three, shall have settled on surveyed lands in said terri- 
tory, in virtue of the provisions of the fifth section of the act of 
which this is amendatory, who shall fail to give notice in writing of 
such settlement, specifying the particulars thereof to the surveyor 
general of said territory, on or prior to the first of April, eighteen 
hundred and fifty-five, shall be thereafter debarred from ever re- 
ceiving the benefits of said fifth section. 

Sec. T. And be it further #enacted,.That from and after the 
first of April, eighteen hundred and fifty-five, all public lands with- 
in the limits of the townships surveyed or to be surveyed in said 
territory, west of the Cascade mountains, which shall not have been 
claimed under the provisions of the fourth and fifth sections of the 
act of which this is amendatory, or reserved for public uses by law 
or order of the president, and excepting also mineral lands, shall be 
subject to public sale and private entry as other public lands in the 
United States; and so soon as he shall deem expedient, the presi- 
dent of the United States shall, by and with the advice and con- 
sent of the senate, appoint a receiver of public moneys for the ter- 
ritory of Oregon, west of the Cascade mountains, who shall give 
bond and security, in the penalty of fifty thousand dollars, for the 
faithful discharge of his official trust, and whose duties, under the 
laws in relation to the public lands of the United States in said 
territory, shall be the same as those of other like officers of the 
United States, and who shall be allowed not exceeding five hundred 
dollars per annum for the safe keeping and accounting for the pub- 
lic moneys by him received, including all charges for office rent and 
clerk hire ; and at such time as the president of the United States 
shall deem it expedient, he shall appoint, by and with the advice 
and consent of the senate, a register of the land office for the ter- 
ritory of Oregon, west of the Cascade mountains, who shall enter 
into bond, with sufficient security, for the faithful discharge of his 
official duties, as other like officers, and whose duties and authority, 
under the direction of the secretary of the interior, shall be the 
game as those imposed by law on other like officers, consistently 
with the provisions of this act and of the act of which this is 
amendatory, and whose compensation shall be equal to that allowed 
to the receiver of public moneys to be appointed under this act; 
and until such register shall have been appointed, and entered upon 
the discharge of his official duties, the surveyor general of Oregon 
shall perform all the duties which appertain to such office. . 
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Sro. 8. And be it further enacted, That each widow now re- 
siding in Oregon territory, and such others as shall locate in said 
territory, whose husband, had he lived, would have been entitled to 
a claim under the provisions of the act to which this is an amend- 
ment, shall be entitled under the provisions and requirements of 
said act to the same quantity of land that she would have been 
but for the death of her husband; and that in case of the death of 
the widow prior to the expiration of the four years’ continued pos- 
session required by said act, to which this is an amendment, all the 
tights of the deceased shall inure unto, and be vested in, the heirs- 
at-law of such widow. 

Sec. 9. And be it further enacted, That all reservations here- 
tofore, as well as hereafter, made in pursuance of the fourteenth 
section of the act to which this is an amendment, shall for maga- 
zines, arsenals, dock-yards, and other needful public uses, except 
for forts, be limited to an amount not exceeding twenty acres for 
each and every one of said objects at any one point or place, and 
for forts to an amount not exceeding six hundred and forty acres at 
any one point or place: Provided, That if it shall be deemed, in 
the judgment of the president, to include in any such reservation 
the improvement of any settler made previous to such reservation, 
it shall, in such case, be the duty of the secretary of war to cause 
the value of such improvements to be ascertained, and the amount 
so ascertained shall be paid to the party entitled thereto, out of any 
money in the treasury not otherwise appropriated. 

Sec. 10. And be it further enacted, That the said surveyor 
general, in the discharge of his duties under this act, shall be sub- 
ject to all the provisions of the act entitled “an act to provide for 
the better organization of the treasury, and for the collection, safe 
keeping, transfer, and disbursement of the public revenue,” approved 
August sixth, eighteen hundred and forty-six; and all acts and 
: parts of acts in conflict with the provisions of this act be, and the 
same are hereby repealed. 


APPROVED, February 14th, 1853. 
4 


AN ACT 


TO AMEND THE ACT, APPROVED SEPTEMBER TWENTY-SEV- 
ENTH, EIGHTEEN HUNDRED AND FIFTY, TO CREATE THE 
OFFICE OF SURVEYOR GENERAL OF THE PUBLIC LANDS 
IN OREGON, Erce, AND ALSO THE ACT AMENDATORY 
THEREOF, APPROVED FEBRUARY NINETEENTH, EIGHTEEN 
HUNDRED AND FIFTY-THREE. 


Secrion 1. Town sites not to be included in donations heretofore made. 
Proviso changing the time for the purchase of lands to one, instead of 
two years, 
2. That portion of the law making contracts for the sale of lands by settlers, 
repealed. 


8. Preimption privilege extended to lands in Oregon and Washington 
torritories. 


Notifications to be filed within thirty days after requested to do 50. 
Time further extended. 
4. Two townships of land granted to this territory for university purposes, 
5. Orphans entitled to one hundred and sixty acres of land. 
Surveyor general to set apart the land for orphans. 
6. Alli the provisions of this act extended to Washington territory, and a 
register and receiver to be appointed, 
Their compensation, 
. A surveyor general to be appointed. 
His duties, powers, and obligations the same as in Oregon. 


ay 


Section 1. Beit enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That the donations hereafter to be surveyed in Oregon and Wash- 
ington territories, claimed under any of the provisions of the act to 
create the office of surveyor general of the public lands in Oregon, 
etc., approved September twenty-seventh, eighteen hundred and fifty, 
shall in no case include a town site, or lands settled upon for purposes 
of business or trade, and not for agriculture; and all subdivisions 
included in whole or in part in such town sites, or settled upon for 
purposes of business or trade, and not for agriculture, shall be sub- 
ject to the operations of the act of May twenty-third, eighteen 
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hundred and forty-four, ‘for the relief of citizens of towns upon 
lands of the United States, under certain circumstances,” whether 
such settlements were made before or after the surveys: provided, 
however, that the period of two years’ occupancy required of set- 
tlers before they can purchase the lands claimed by them under the 
provisions of the first section of the act of February fourteenth, 
eighteen hundred and fifty-three, above mentioned, shall be, and 
the same is hereby reduced to one year. 

Sec. 2. dnd be it further enacted, That the proviso to the 
fourth section of the act of twenty-seventh September, eighteen 
hundred and fifty, above mentioned, by which all contracts for 
the sale of lands claimed under that law, before the issue of pat- 
ents therefor, are declared void, shall be, and the same is hereby 
repealed: provided, that no sale shall be deemed valid, unless the 
vendor shall have resided four years upon the land. 

Sec. 8. And be it further enacted, That the preémption priv- 
ilege granted by the act of fourth September, eighteen hundred 
and forty-one, shall be, and the same is hereby extended to the 
lands in Oregon and Washington territories, whether surveyed or 
unsurreyed, not rightfully claimed, entered, or reserved, under the 
provisions of this act, or the acts of which it is amendatory, nor 
excluded by the terms of the said act of eighteen hundred and 
forty-one, with the exception of unsurveyed lands as above men- 
tioned ; and all settlers on unsurveyed lands in said territories shall 
give notice to the surveyor general, or other duly authorized officer, 
of the particular tract claimed under this section, within six months 
after the survey of such lands is made and returned. And all 
persons claiming donations under this act, or the acts of which it 
is amendatory, shall, in like manner, give due notice to the surveyor 
general, or other duly authorized officer, of the particular lands 
claimed as such donations, within thirty days after being requested 
to do so by such officer; and failing such notice in either case, the 
claimant or claimants shall forfeit all right and claim thereto: pro- 
vided, however, that the time limited by the sixth section of the act 
of eighteen hundred and fifty-three, in which claimants under the 
act of eighteen hundred and fifty are required to give notice of 
their claims, shall be, and the same is hereby extended to the first 
of December, eighteen hundred and fifty-five, except in cases 
where the surveyor general shall request them to do so, as above 
provided. ` 

Sec. 4. And be it further enacted, That in lieu of the two 
townships of land granted to the territory of Oregon by the tenth 
section of the act of eighteen hundred and fifty, for universities, 
there shall be reserved to each of the territories of Washington and 
Oregon, two townships of land of thirty-six sections each, to be ~ 
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selected in legdl subdivisions, for university purposes, under the 
direction of the legislatures of said territories respectively. 

Src. 5. And be it further enacted, That in any case where or- 
phans have been, or may be left in either of the said territories, 
whose parents, or either of them, while living, would have been 
entitled to a donation under this act, or either of those of which it 
is amendatory, said orphans shall be entitled to a quarter section of 
land, on due proof being made to the satisfaction of the surveyor 
general, subject to the decision of the secretary of the interior. 
Said land to be set off to them by the surveyor general in good 
agricultural land, not reserved, or otherwise appropriated, under 
any law of congress; and, in case of the death of either or any of 
said orphans, after their lands shall have been designated by the 
surveyor general, the right or rights of the deceased shall vest in 
the survivor or survivors. ` | 

Sec. 6. And be it further enacted, That all the provisions of 
this act, and the act of which it is amendatory, shall be extended 
to all the lands in Oregon and Washington territories ; and, for the 
purpose of carrying said acts into effect in said territories, the presi- 
dent shall be, and he is hereby authorized.to appoint a register and 
receiver for each of said territories, whose powers, duties, obliga- 
tions, and responsibilities, shall be the same as are now prescribed 
by law for other land officers, and for the surveyor general of Ore- 
gon, so far as they apply to such officers. They shall keep their 
offices at such place as the president shall, from time to time direct, 
and their compensation shall be twenty-five hundred dollars each 
per annum, and office rent; but they shall be entitled to no fees or 
other emolument of any kind whatsoever, except the receiver’s 
actual and necessary expenses in depositing ; and, on satisfactory 
proof that either of said officers, or any other officer, has charged 
or received fees or other rewards not authorized by law, he shall be 
forthwith removed from office. 

Sec. T. And be it further enacted, That the territory of Wash- 
ington shall be erected into a separate surveying district, and the 
president of the United States is hereby authorized to appoint a 
surveyor general for the same, who shall hold his office at such 
place as the president may direct; and the location thereof may be 
changed from time to time, if, in the judgment of the president, the 
public interest should require it; and the powers, duties, obligations, 
responsibilities, and emoluments of the said surveyor general shall 
be the same as are now prescribed by law for the surveyor general 
of Oregon. 


APPROVED, July 17th, 1854. 


AN ACT 


TO APPROPRIATE THE PROCEEDS OF THE SALES OF THE 
PUBLIC LANDS, AND TO GRANT PREEMPTION RIGHTS. 


Section 1. Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That from and after the thirty-first day of December, in the year 
of our Lord, one thousand, eight hundred and forty-one, there be 
allowed and paid to each of the states of Ohio, Indiana, Mlincis, 
Alabama, Missouri, Mississippi, Louisiana, Arkansas, and Michigan, 
over and above what each of the said states is entitled to by the 
terms of the compacts entered into between them and the United 
States, upon their admission into the Union, the sum of ten per 
centum upon the net proceeds of the sales of the public lands which, 
subsequent to the day aforesaid, shall be made within the limits of 
each of said States respectively: provided, that the sum so allowed 
to the said states respectively, shall be in nowise affected or dimin- 
ished on account of any sums which have been heretofore, or shall 
be hereafter applied to the construction or continuance of the Cum- 
berland road, but that the disbursements for the road shall remain, 
as heretofore, chargeable on the two per centum fund provided for 
by compacts with several of the said states. 

Sec. 2. And be it further enacted, That after deducting the 
said ten per centum, and what, by the compacts aforesaid, has here-~ 
tofore been allowed to the states aforesaid, the residue of the net 
proceeds, shall be ascertained by deducting from the gross proceeds 
all the expenditures of the year for the following objects: Salaries 
and expenses on account of the general land office, expenses for 
surveying public lands, salaries and expenses in the surveyor gene- 
ral’s offices; salaries, commissions, and allowances to the registers 
and receivers; the five per centum to new states of all the public 
lands of the United States, wherever situated, which shall be sold 
subsequent to the said thirty-first day of December, shall be divided 
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among the twenty-six states of the Union and the District of Colum- 
bia, and the territories of Wisconsin, Iowa, and Florida, according 
to their respective federal representative population as ascertained 
by the last census, to be applied by the legislatures of the said states 
to such purposes as the said legislatures may direct: provided, 
that the distributive share to which the District of Columbia shall 
be entitled, shall be applied to free schools, or education in some 
other form, as congress may direct: and provided also, that 
nothing herein contained shall be construed to the prejudice of fur- 
ther applications for a reduction of the price of the public lands, or 
to the prejudice of applications for a transfer of the public lands on 
reasonable terms, to the states within which they lie, or to make 
such future disposition of the public lands, or any part thereof as 
congress may deem expedient. 

Sec. 5. And be it further enacted, That the several sums of 
money received in the treasury as the net proceeds of the sales of the 
public lands shall be paid at the treasury half yearly on the first day 
of January and July in each year, during the operation of this act, 
to such person or persons as the respective legislatures of the said 
states and territories, or the governors thereof in case the legisla- 
tures shall have made no such appointment, shall authorize and 
direct to receive the same. 

Sec. 4. And be it further enacted, That any sum of money 
which at any time may become due and payable to any state of the 
Union, or to the District of Columbia, by virtue of this act, as the 
portion of the said state or district, of the proceeds of the sales of the 
public lands, shall be first applied to the payment of any debt due 
and payable from the said state or district to the United States: 
provided, that this shall not be construed to extend to the sums 
deposited with the states under the act of congress of twenty-third 
June, eighteen hundred and thirty-six, entitled “an act to regulate 
the deposits of the public money,” nor to any sums apparently due 
to the United States as balances of debts growing out of the trans- 
actions of the revolutionary war. 

Sec. 5. And be it further enacted, That this act shall continue 
and be in force until otherwise provided by law, unless the United 
States shall become involved in war with any foreign power, in 
which event, from the commencement of hostilities, this act shall be 
suspended during the continuance of such war: provided, neverthe- 
less, that if, prior to the expiration of this act, any new state or 
states shall be admitted into the Union, there be assigned to such 
new state or states, the proportion of the proceeds accruing after 
their admission into the Union, to which such new state or states 
may be entitled, upon the principles of this act, together with what 
such state or states may be entitled to by virtue of compacts to be 


. 


made on their admission into the Union. 
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Sec. 6. And be tt further enacted, That there shall be annu- 
ally appropriated for completing the surveys of said lands, a sum 
not less than one hundred and fifty thousand dollars; and the min- 
imum price at which the public lands are now sold at private sale 
shall not be increased, unless congress shall think proper to grant 
alternate sections along the line of any canal or other internal im- 
provement, and at the same time to increase the minimum price of the 
sections reserved; and in case the same shall be increased by law, 
except as aforesaid, at any time during the operation of this act, 
then so much of this act as provides that the net proceeds of the 
sales of the public lands shall be distributed among the several 
states, shall from and after the increase of the minimum price 
thereof, cease and become utterly null and of no effect, anything in 
this act to the contrary notwithstanding: provided, that if, at any 
time during the existence of this act, there shall be an imposition of 
duties on imports ineonsistent with the provisions of the act of 
March second, one thousand eight hundred and thirty-three, enti- 
ted, “an act to modify the act of the fourteenth of July, one 
thousand eight hundred and thirty-two, and all other acts imposing 
duties on imports,” and beyond the rate of duty fixed by that act, 
to wit: twenty per cent. on the value of such imports, or any of 
them, then the distribution provided in this act shall be suspended 
and shall so continue until the cause of its suspension shall be 
removed; and when removed, if not prevented by other provisions 
of this act, such distribution shall be resumed. 

Sec. 7. And be it further enacted, That the secretary of the 
treasury may continue any land district, im which is situated the 
seat of government of any one of the states, and may continue 
the land office in such district, notwithstanding the quantity of land 
unsold in such district may not amount to one hundred thousand 
acres, when, in his opinion, such continuance may be required by 
public convenience, or in order to close the land system in such 
state at a convenient point, under the provisions of the act on that 
ee approved twelfth of June, one thousand eight hundred and 

orty. 

Seo. 8. And be it further enacted, That there shall be granted 
to each state specified in the first section of this act, five hundred 
thousand acres of land, for purposes of internal improvement: pro- 
vided, that to each of the said states which has already received” 
grants for said purposes, there is hereby granted no more than a 
quantity of land which shall, together with the amount such state 
has received as aforesaid, make five hundred thousand acres; the 
selections in all of the states to be made within their limits, respec- 
tively, in-such manner as the legislatures thereof shall direct, and 
located in parcels conformably to sectional divisions and subdi- 
visions, of not less than three hundred and twenty acres in any one 
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location, on àny public land except such as is or may be reserved 
from sale by any law of congress or proclamation of the president 
of the United States, which said locations may be made at any time 
after the lands of the United States in said states respectively, 
shall have been surveyed according to existing laws. And there 
shall be, and hereby is, granted to each new state that shall be 
hereafter admitted into the Union, upon such admission, so much 
land as, including such quantity as may have been granted to such 
state before its admission, and while under a territorial government, 
for purposes of internal improvement as aforesaid, as shall make 
five hundred thousand acres of land, to be selected and located as 
aforesaid. 

Sec. 9. And be it further enacted, That the lands herein 
granted to the states above named, shall not be disposed of at a 
price not less than one dollar and twenty-five cents per acre, until 
otherwise authorized by a law of the United States; and the net 
proceeds of the sales of said lands shall be faithfully applied to 
objects of internal improvement, within the states aforesaid, re- 
spectively, namely: roads, railways, bridges, canals, and improve- 
ment of water-courses, and draining of swamps, and such roads, 
railways, canals, bridges, and water-courses, when made or im- 
proved, shall be free for the transportation of the United States 
mail, and munitions of war, and for the passage of their troops, 
without the payment of any toll whatever. 

Sec. 10. And be it Further enacted, That from and after the 
pessage of this act, every person being the head of a family, or 
widow, or single man, over the age of twenty-one years, and being 
a citizen of the United States, or having filed his declaration of 
intention to become a citizen as required by the naturalization laws, 
who since the first day of June, A.D. eighteen hundred and forty, 
has made, or hereafter shall make a settlement in person on the 
public lands to which the Indian title has been at the time of such 
settlement extinguished, and which has been, or shall have been, 
surveyed prior thereto, and who shall inhabit and improve the same, 
and who has or shall erect a dwelling thereon, shall be, and is here- 
by authorized to enter with the register of the land office for the 
district in which such land may lie, by legal subdivisions, any num- 
ber of acres not exceeding one hundred and sixty, or a quarter 
section of land, to include the residence of such claimant, upon 
paying to the United States the minimum price of such land, sub- 
ject, however, to the following limitations and exceptions: No 
person shall be entitled to more than one preémptive right by virtue 
of this act; no person who is the proprietor of three hundred and 
twenty acres of land in any-state or territory of the United States, 
and no person who shall quit or abandon his residence on his own 
land to reside on the public land in the same state or territory, shall 
acquire any right of preémption under this act; no lands included 
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in any reservation, by any treaty, law, or proclamation of the presi- 
dent of the United States, or reserved for salmes, or for other 
purposes; no lands reserved for the support of schools, nor the 
lands acquired by either of the two last treaties with the Miami 
tribe of Indians in the state of Indiana, or which may be acquired 
of the Wyandot tribe of Indians in the state of Ohio, or other 
Indian reservations to which the title has been or may be extin- 
guished by the United States, at any time during the operation of 
this act; no sections of land reserved to the United States, alternate 
to other sections granted to any of the states for the construction 
of any canal, railroad, or other public improvement; no sections or 
fractions of sections included within the limits of any incorporated 
town; no portions of the public lands which have been selected as 
the site for a city or town; no parcel or lot of land actually settled 
and occupied for the purposes of trade and agriculture ; and no 
lands on which are situated any known salines or mine shall be 
liable to entry under and by virtue of the provisions of this act. 
And so much of the proviso of the act of twenty-second of June, 
eighteen hundred and thirty-eight, or any order of the president of 
the United States, as directs certain reservations to be made in 
favor of certain claims under the treaty of „Dancing Rabbit creek, 
be, and the same is hereby repealed: provided, that such repeal - 
shall not affect any title to any tract of land secured in virtue of 
said treaty. 

Sec. 11. And be it further enacted, That when two or more 
persons shall have settled on the same quarter section of land, the 
right of preémption shall be in him or her who made the first set- 
tlement, provided that such persons shall conform to the other pro- 
visions of this act; and all questions as to the right of preémption 
arising between different settlers, shall be settled by the register 
and receiver of the district within which the land is situated, sub- 
ject to an appeal to, and a revision by the secretary of the treasury 
of the United States. 

Sec. 12. And be it further enacted, That prior to any entries 
being made under and by virtue of the provisions of this act, proof 
of the settlement and improvement thereby required shall be made 
to the satisfaction of the register and receiver of the land district 
in which such lands may lie, agreeably to such rules as shall be 
prescribed by the secretary of the treasury, who shall each be en- 
titled to receive fifty cents from each applicant for his services, to 
be rendered as aforesaid ; and all assignments and transfers of the 
right hereby secured, prior to the issuing of the patent, shall be 
null and void. 

Sec. 18. And be it further enacted, That before any person 
claiming the benefit of this act shall be allowed to enter such lands, 
he or she shall make oath before the receiver or register of the land 
district in which the land is situated, (who are hereby authorized to 
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administer the same) that he or she has never had the benefit of 
any right of preémption under this act; that he or she is not the 
owner of three hundred and twenty acres of land in any state or 
territory of the United States; nor hath he or she settled upon and 
Improved said land to sell the same on speculation, but in good 
faith to appropriate it to his or her own exclusive use or benefit; 
and that he or she has not directly or indirectly, made any agree- 
ment or contract, in any way or manner, with any person or persons 
whatsoever, by which the title which he or she might acquire from 
the government of the United States, should inure in whole or in 
part, to the benefit of any person except himself or herself; and, if 
any person taking such oath shall swear falsely in the premises, he 
or she shall be subject to all the pains and penalties of perjury. and 
shall forfeit the money which he or she may have paid for said Jand, 
and all right and title to the same: and any grant or conveyance 
which he or she mayshave made, except in the hands of bona fide 
purchasers, for a valuable consideration, shall be null and void. 
And it shall be the duty of the officer administering such cath to 
file a certificate thereof in the public land office of such district, 
and to transmit a duplicate copy to the general land office, either 
of which shall be good and sufficient evidence that such oath was 
administered according to law. 

Sre. 14. And be it further enacted, That this act shall not 
ilelay the sale of any of the public lands of the United States 
beyond the time which has been, or may be appointed by the proc- 
Jamation of the president; nor shall the provisions of this act be 
available to any person or persons who shall fail to make the proof 
and payment, and file the affidavit required before the day appoint- 
ed for the commencement of the sales aforesaid. 

See. 15. And be it further enacted, That whenever any person 
has settled or shall settle and improve a tract of land, subject at 
the time of settlement to private entry, and shall intend to purchase 
the same under the provisions of this act, such person shall, in the 
first case, within three months after the passage of the same, and 
in the last, within thirty days next after the date of such settlement, 
file with the register of the proper district a written statement de- 
scribing the land settled upon, and declarmg the intention of such 
person to claim the same under the provisions of this act; and shall, 
where such settlement is already made, within twelve months after 
the passage of this act, and where it shall hereafter be made, within 
the same period after the date of such settlement, make the proof, 
affidavit, and payment herein required; and if he or she shall fail 
to file such written statement as aforesaid, or shall fail to make such 
affidavit, proof, and payment, within the twelve months aforesaid, 
the tract of land so settled and improved shall be subject to the 
entry of any other purchaser. : 

Sec. 16. And be it further enacted, That the two per cent. of 
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the net proceeds of the lands sold, or that may hereafter be sold by 
the United States in the state of Mississippi, since the first day of 
December, eighteen hundred and seventeen, and by the act entitled 
“an act to enable the people of the western part of the Mississippi 
territory to form a constitution and state government, and for the 
admission of such state into the Union on an equal footing with the 
original states,” and all acts supplemental thereto reserved for the 
making of a road or roads leading to said state, be, and the same 
is hereby relinquished to the state of Mississippi, payable in two 
equal installments ; the first to be paid on the first of May, eighteen 
hundred and forty-two, and the other on the first of May, eightcen 
hundred and forty-three, so far as the same may then have accrued, 
and quarterly, as the same may accrue, after said period ; provided, 
that the legislature of said state shall first pass an act declaring 
their acceptance of said relinquishment in full of said fund accrued 
and accruing, and also embracing a provision, to be unalterable 
without the consent of congress, that the whole of said two per 
cent. fund shall be faithfully applied to the construction of a rail- 
road leading from Brandon, in the state of Mississippi, to the eastern 
boundary of said state, in the direction, as near as may be, of the 
towns of Selma, Cahawba, and Montgomery, in the state of 
Alabama. a 

Sec. 17. And be it further enacted, That the two per centum 
of the net proceeds of the lands sold by the United States, in the 
state of Alabama, since the first day of September, eighteen hund- 
red and nineteen, and reserved by the act entitled “an act to en- 
able the people of Alabama territory to form a constitution and state 
government, and for the admission of such state into the Union on 
an equal footing with the original states,” for the making of a road 
or roads leading to the said state, be, and the same is hereby relin- 
quished to the said state of Alabama, payable in two equal install- 
ments, the first to be paid on the first day of May, eighteen hundred 
and forty-two, and the other on the first day of May, eighteen hund- 
red and forty-three, so far as the same may then have accrued, 
and quarterly, as the same may hereafter accrue; provided, that 
the legislature of said state shall first pass an act, declaring their 
acceptance of said relinquishment, and also embracing a provision, 
to be unalterable without the consent of congress, that the whole of 
said two per.cent. fund shall be faithfully applied, under the direc- 
tion of the state of Alabama, to the connection, by some means of 
internal improvement, of the navigable waters of the bay of Mobile 
with the Tennessee river, and to the construction of a continuous 
line of internal improvements from a point on the Chattahoochie 
river, opposite West Point, in Georgia, across the state of Alabama, 
in a direction to Jackson, in the state of Mississippi. 


Approven, September 4th, 1841. 


AN ACT 


TO SECURE HOMESTEADS TO ACTUAL SETTLERS ON THE 
PUBLIC DOMAIN, 


Section 1. Be tt enacted by the Senate and House of Repre- 
sentatives af the United States of America, in Congress assembled, 
That any person who is the head of a family, or who has arrived 
at the age of twenty-one years, and is a citizen of the United 
States, or who shall have filed his declaration of intention to become 
such, as required by the naturalization laws of the United States, 
and who has never borne arms against the United States govern- 
ment, or given aid and comfort to its enemies, shall, from and after 
the first day of January, eighteen hundred and sixty-three, be 
entitled to enter one quarter section, or a less quantity, of unap- 
propriated publie lands, upon which said person may have filed a 
preémption claim, or which may, at the time the application is 
made, be subject to preémption at one dollar and twenty-five cents, 
or less, per acre; or eighty acres or less of such unappropriated 
lands, at two dollars and fifty cents per acre, to be located in a 
body, in conformity to the legal subdivisions of the public lands, 
and after the same shall have been surveyed; provided, that any 
person owning and residing on public land may, under the pro- 
visions of this act, enter other land lying contiguous to his or her 
said land, which shall not, with the land so already owned and 
occupied, exceed, in the aggregate, one hundred and sixty acres. 

Sec. 2. And be it further enacted, That the person applying 
for the benefit of this act shall, upon application to the register of 
the land ofice in which he or she is about to make such entry, 
make affidavit before the said register or receiver that he or she is 
the head of a family, or is twenty-one or more years of age, or 
shall have performed service in the army or navy of the United 
States, and that he has never borne arms against the government 
of the United States, or given aid and comfort to its enemies, and 
that such application is made for his or her exclusive use and ben- 
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efit, and that said entry is made for the purpose of actual settle- 
ment and cultivation, and not, cither directly or indirectly, for the 
use or benefit of any other person or persons whomsoever; and, 
upon filing the said affidavit with the register or receiver, and on 
payment of ten dollars, he or she shall thereupon be permitted to 
enter the quantity of land specified; provided, however, that no 
certificate shall be given or patent issued therefor until the expira- 
tion of five years from the date of such entry; and if, at the 
expiration of such time, or at any time within two years thereafter, 
the person making such entry—or, if he be dead, his widow; or, 
in case of her death, his heirs or devisee; or, in case of a widow 
making such entry, her heirs or devisee,in case of her death— 
shall prove, by two credible witnesses, that he, she, or they have 
resided upon or cultivated the same for the ‘term of five years 
immediately succeeding the time of filing the affidavit aforesaid, 
and shall make affidavit that no part of said land has been alien- 
ated, and that he has borne true allegiance to the government of 
the United States ; then, in such case, he, she, or they, if at that 
time a citizen of the United States, shall be entitled to a patent, as 
in other cases provided for by law; and provided, further, that in 
case of the death of both father and mother, leaving an infant 
child, or children, under twenty-one years of age, the right and 
fee shall inure to the benefit of said infant child or children; and 
the executor, administrator, or guardian may, at any time within 
two years after the death of the surviving parent, and in accord- 
ance with the laws of the state in which such children for the time 
being have their domicil, sell said land for the benefit of said 
infants, but for no other purpose; and the purchaser shall acquire 
the absolute title by the purchase, and be entitled to a patent from 
the United States on payment of the office fees and sum of money 
herein specified. 

Sec. 3. And be it further enacted, That the register of the 
Jand office shall note all such applications on the tract books and 
plats of his office, and keep a register of all such entries, and make 
return thereof to the General Land Office, together with the proof 
upon which they have been founded. . 

Sec. 4. And be it further enacted, That no lands acquired un- 
der the provisions of this act shall in any event become liable to the 
satisfaction of any debt or debts contracted prior to the issuing of 
the patent therefor. 

Sec. 5. And be it further enacted, That, if at any time after 
the filing of the affidavit, as required in the second section of this 
act, and before the-expiration of the five years aforesaid, it shall be 
proven, after due notice to the settler, to the satisfaction of the 
register of the land office, that the person having filed such affidavit 
shall have actually changed his or her residence, or abandoned the 
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said land for more than six months at any time, then and in that 
event, the land so entered shall revert to the government. 

Sec. 6. And be it further enacted, That no individual shall be 
permitted to acquire title to more than one quarter section under 
the provisions of this act; and that the commissioner of the general 
land office is hereby required to prepare and issue such rules and 
regulations, consistent with this act, as shall be necessary and 
proper to carry its provisions into effect; and that the registers and 
receivers of the several land offices shall be entitled to receive the 
same compensation for any lands entered under the provisions of 
this act that they are now entitled to receive when the same quan- 
tity of land is entered with money, one-half to be paid by the person 
making the application at the time of so doing, and the other half on 
the issue of the certificate by the person to whom it may be issued; 
but this shall not be construed to enlarge the maximum of compen- 
sation now prescribed by law for any register or receiver ; provided, 
that nothing contained in this act shall be so construed as to impair 
or interfere in any manner whatever with existing preémption rights; 
and provided further, that all persons who may have filed their ap- 
plications for a preémption right prior to the passage of this act shall 
be entitled to all privileges of this act; provided further, that no 
person who has served, or may hereafter serve; for a period of not 
less than fourteen days in the army or navy of the United States, 
either regular or volunteer, under the laws thereof, during the ex- 
istence of an actual war, domestic or foreign, shall be deprived of 
the benefits of this act on account of not having attained the age of 
twenty-one years. 

Sec. T. And be it further enacted, That the fifth section of the 
act entitled, ‘an act in addition to an act more effectually to pro- 
vide for the punishment of certain crimes against the United States, 
and for other purposes,’ approved the third of March, in the year 
eighteen hundred and fifty-seven, shall extend to all oaths, affirma- 
tions. and affidavits, required or authorized by this act. 

Sec. 8. And be it further enacted, That nothing in this act 
shall be so construed as to prevent any person who has availed him 
or herself of the benefits of the first section of this act from paying 
the minimum price, or the price to which the same may have grad- 
uated, for the quantity of land so entered at any time before the 
expiration of the five years, and obtaining a patent therefor from the 
government, as in other cases provided by law, on making proof of 
settlement and cultivation as provided by existing laws granting pre- 
émption rights. 


APPROVED, May 20th, 1862. 


ABSTRACT 


OF THE LAWS OF THE UNITED STATES IN RELATION TO THE 
NATURALIZATION OF ALIENS. \ 


Sxorron 1, Who may be admitted as citizens. 


Form of declaration two years prior to the admission, and before whom 
made. 


Certain persons exempted from preceding conditions. 
Admission of minors who arrive in the United States when not over 
eighteen years of age. * 
5. When widow and children of deceased alien deemed citizens. 
6. Oath upon admission. 
7. Proof of character and residence before admission, and by whom to be 
made. 
8. Alien to renounce hereditary title—record thereof—to be a citizen of 
country at peace with the United States. 
9. As to aliens residing in the United States in 1812, 

10. As to aliens residing in the United States between 1802 and 1812, 

IL As to aliens residing in the United States between 1798 and 1802, what 
proof of residence required, and how set forth in record, to render 
admission valid. 

12. What children of aliens, etc,, deemed citizens, Proscribed persons not 
to be admitted. 

18, As to aliens residing in the United States prior to 1795, 

14. ‘What state courts may admit aliens. 

15. Five years’ residence required before admission of alien who arrives in 

the United States after 1815. 


eo y 


Section 1. Any alien being a free white person, may be ad- 
mitted to become a citizen of the United States, or any of them, 
on the following conditions, and not otherwise. 

Sec. 2. First: That he shall have declared, on oath or affirm- 
ation, before the supreme, superior, district or circuit court, of some 
one of the states, or of the territorial districts of the United States, 
or a circuit or district court of the United States, or before the 
clerk of either of such courts, two years at least before his admis- 
sion, that it was bona Jide his intention to become a citizen of the 
United States, and to renounce forever, all allegiance and fidelity 
to any foreign prince, potentate, state or sovereignty, whatever, and 
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particularly, by name, the prince, potentate, state or sovereignty, 
whereof such alien may, at the time, be a citizen or subject. 

Sec. 3. From this condition are exempted any alien being a 
free white person, who was residing within the limits and under the 
jurisdiction of the United States at any time between the eighteenth 
day of June, seventeen hundred and ninety-eight, and the four- 
teenth day of April, eighteen hundred and two, and who has con- 
tinned to reside within the same. 

Sec. 4. <Any alien, being a free white person and a minor, 
under the age of twenty-one years, who shall have resided in the 
United States three years next preceding his arrival at the age of 
twenty-one years, and who shall have continued to reside therein to 
the time he may make application to be admitted to be a citizen 
thereof, may, after he arrives at the age of twenty-one years, and 
after he shall have resided five years within the United States, in- 
cluling the three of his minority, be admitted a citizen of the 
United States, without having made the declaration required in the 
second section, three years previous to his admission; but such 
alien shall make the declaration required therein, at the time of his 
or her admission ; and shall further declare on oath, and prove to 
‘the satisfaction of the court, that for three years next preceeding, 
it has been the dona fide intention of such alien to become a citizen 
of the United States; and shall, in all other respects, comply with 
the laws in regard to naturalization. 

Sec. 5. When any alien shall have complied with the condition 
specified in section second, and who shall have pursued the direc- 
tions prescribed in the second section of the act of April fourteen, 
eighteen hundred and two, may die before he is actually natural- 
ized, the widow and the children of such alien shall be considered 
ag citizens of the United States, and shall be entitled to all rights 
and privileges as such, upon taking the oaths prescribed by law. 

Src. 6. An alien shall, at the time of his application to be 
admitted, declare, on oath or affirmation, before some one of the 
courts aforesaid, that he will support the constitution of the United 
States, and that he doth absolutely and entirely renounce and ab- 
jure all allegiance and fidelity to every foreign prince, potentate, 
state or sovereignty, whatever, and particularly by name, the prince, 
potentate, state or sovereignty, whereof he was before a citizen or 
subject ; which proceedings shall be recorded by the clerk of the 
cuurt. 

Sec. 7. The court admitting such alien shall be satisfied that 
he has resided within the United States five years, at least, and 
within the state or territory where such court is at the time held 
one year, at least; and it shall further appear to their satisfaction 
that, during that time, he has behaved as a man of good moral 
character, attached to the principles of the constitution of the United 
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States, and well disposed to the good order and happiness of the - 
game. The oath of the applicant shall, in no case, be allowed to 
prove his residence. 

Suc. 8. In case the alien, applying to be admitted to citizen- 
ship, shall have borne any hereditary title, or been of any of the 
orders of nobility, in the kingdom or state from which he came, he 
shall, in addition to the above requisites, make an express renuncia- 
tion of his title or order of nobility, in the court to which his appli- 
cation shall be made, which renunciation shall be recorded in the 
said court: provided, that no alien, who shall be a native citizen, 
denizen, or subject of any country, state, or sovereign, with whom 
the United States shall be at war, at the time of his application, 
shall be then admitted to be a citizen of the United States. 

Sec. 9. But persons resident within the United States or the 
territories thereof, on the eighteenth day of June, in the year one 
thousand eight hundred and twelve, who had, before that day, made 
a declaration according to law, of their intention to become citizens 
of the United States; or who, by the existing laws of the United 
States, were, on that day, entitled to become citizens, without 
making such declaration, may be admitted to become citizens there- 
of, notwithstanding they shall be alien enemies, at the times, and in 
the manner prescribed by the laws heretofore passed on that subject: 
provided, that nothing herein contained, shall be taken or construed 
to interfere with, or prevent the apprehension and removal, agree- 
ably to law, of any alien enemy, at any time previous to the actual 
naturalization of such alien. 

Sec, 10. Any alien being a free white person, who was residing 
within the limits, and under the jurisdiction of the United States, 
between the fourteenth day of April, one thousand eight hundred 
and two, and the eighteenth day of June, one thousand eight hun- 
dred and twelve, and who has continued to reside within the same, 
may be admitted to become a citizen of the United States, without 
having made any previous declaration of his intention to become a 
citizen: provided, that whenever any person without a certificate 
of such declaration of intention, shall make application to be ad 
mitted a citizen of the United States, it shall be proved to the sat- 
isfaction of the court, that the applicant was residing within the 
limits, and under the jurisdiction of the United States, before the 
eighteenth day of June, one thousand eight hundred and twelve, 
and has continued to reside within the same, or he shall not be so 
admitted ; and the residence of the applicant within the limits, and 
under the jurisdiction of the United States, for at least five years 
immediately preceding the time of such application, shall be proved 
by the oath or affirmation of citizens of the United States: which 
citizens shall be named in the record as witnesses ; and such con- 
tinued residence within the limits and jurisdiction of the United 
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States, when satisfactorily proved, and the place or places, where 
the applicant has resided, for at least five years, as aforesaid, shall 
be stated and set forth, tegether with the names of such citizens, in 
the record of the court admitting the applicant ; otherwise the same 
shall not be entitled to be considered and deemed a citizen of the 
United States. 

Sec. 11. Nothing in the foregoing section, ten, contained, shall 
be construed to exclude from admission to citizenship, any free 
white person who was residing within the limits and under the juris- 
diction of the United States, at any time between the eighteenth 
day of June, one thousand seven hundred and ninety-cight, and the 
fourteenth day of April, one thousand eight hundred and two, and 
who, having continued to reside therein without having made any 
declaration of intention before a court of record as aforesaid, may 
he entitled to become a citizen of the United States, according to 
section three. Whenever any person without a certificate of such 
declaration of intention as aforesaid, shall make application to be 
admitted a citizen of the United States, it shall be proved to the 
satisfaction of the court, that the applicant was residing within the 
limits and under the jurisdiction of the United States, before the 
fourteenth day of April, one thousand eight hundred and two, and 
has continued to reside within the same, or he shall not be so ad- 
mitted. And the residence of the applicant within the limits and 
under the jurisdiction of the United States, for at least five years 
immediately preceding the time of such application, shall be proved 
by the cath or affirmation of citizens of the United States; which 
citizens shall be named in the record as witnesses. And such con- 
tinued residence within the limits and under the jurisdiction of the 
United States, when satisfactorily proved, and the place or places 
where the applicant has resided for at least five years, as aforesaid, 
shall be stated and set forth, together with the names of such citi- 
zeus, in the record of the court admitting the applicant ; otherwibe 
the same shall not entitle him to be considered and deemed a citizen 
of the United States. 

Sec. 12. The children of persons duly naturalized under any 
of the laws of the United States, or who, previous to the passage 
of any law on that subject, by the government of the United 
States, may have become citizens of any one of the states, under 
the laws thereof, being under the age of twenty-one years at the 
time of their parents being so naturalized or admitted to the rights 
of citizenship, shall, if dwelling in the United States, be considered 
as citizens of the United States; and the children of persons who 
now are, or have been, citizens of the United States, shall, though 
born out of the limits and jurisdiction of the United States, be con- 
sidered as citizens of the United States. The right of citizenship 
shall not descend to persons whose fathers have never resided within 


the United States; and no person heretofore proscribed by any 
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state, or who has been legally convicted of having joined the army- 
of Great Britain during the war of the revolution, shall be admitted 
a citizen without the consent of the legislature of the state in which 
such person was proscribed. Children of persons naturalized before 
the fourteenth of April, eighteen hundred and two, under age at 
the time of their parents’ naturalization, were, if dwelling in the 
United States on the fourteenth of April, eighteen hundred and 
two, to be considered as citizens of the United States. 

Sec. 18. Any alien who was residing within the limits, and 
under the jurisdiction of the United States, before the twenty-ninth 
day of January, one thousand seven hundred and ninety-five, may 
pe admitted to become a citizen on due proof made to some one of 
the courts aforesaid, that he has resided two years at least within - 
and under the jurisdiction of the United States, and one year, at 
least, immediately preceding his application, within the state or 
territory where such court is at the time held; and on his declar- 
ing, on oath or affirmation, that he will support the, constitution of 
the United States, and that he doth absolutely and entirely renounce 
and abjure all allegiance and fidelity to any foreign prince, poten- 
tate; state, or sovereignty whatever, and particularly, by name, the 
prince, potentate, state, or sovercignty whereof he was before a 
citizen or subject; and, moreover, on its appearing to the satis- 
faction of the court that, during the said term of two years, he 
has behaved as a man of good moral character, attached to the 
constitution of the United States, and well disposed to the good 
order and happiness of the same; and when the alien, applying 
for admission to citizenship, shall have borne any hereditary title, or 
been of any of the orders of nobility in the kingdom or state from 
which he came, on his, moreover, making, in the court, an express 
renunciation of his title or order of nobility, before he shall be 
entitled to such admission; all of which proceedings, required in 
this provision to be performed in the court, shall be recorded by 
the clerk thereof. 

Sec. 14. Every court of record, in any individual state, having 
common law jurisdiction, and a seal and clerk or prothonotary, 
shall be considered as a district court, within the meaning of the 
naturalization act; and every alien, who may have been naturalized 
in any such court, shall enjoy the same rights and privileges as if 
n had been naturalized in a district or circuit court of the United 

tates. 

Sec. 15. No person who shall have arrived in the United 
States after February the seventeenth, one thousand eight hundred 
and fifteen, shall be admitted to become a citizen of the United 
States who shall not, for the continued term of five years next pre- 
ceding his admission, have resided within the United States without 
being at any time, within the said five years, out of the territory 
of the United States. 


ACT OF CONGRESS 


TO AMEND THE ACTS REGULATING THE FEES, COSTS, AND 
OTHER JUDICIAL EXPENSES OF THE GOVERNMENT IN 
THE STATES, TERRITORIES, AND DISTRICT OF COLUM- 
BIA, AND FOR OTHER PURPOSES. 


Section 1. Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That hereafter, before the accounts of the United States marshals, 
district attorneys and clerks, are presented to the accounting officers 
of the treasury department for settlement, they shall be examined 


and certified to by the district judge of the United States in the - 


district in which the officers presenting the accounts officiate, whether 
in the states or territories, and the same shall be subject to revision 
upon their merits by said accounting officer, as in case of other pub- 
lic accounts: provided, however, that no accounts of fees or costs 
paid to any witness or juror, upon the order of any judge or com- 
missioner, shall be so reéxamined as to charge any marshal for an 
enormous taxation of fees or costs. 

Src. 2. And be it further enacted, That the accounts of the 
commissioners of the United States circuit court shall be examined 
and certified to by the district judge of the district, in which they 
are appointed, previous to their presentation to, or revision by, the 
accounting officers of the treasury department. 

Sro. 8. And be it further enacted, That in no case shall the 
fees of more than four witnesses be taxed against the United States 
in the examination of criminal cases before the commissioners of the 
United States circuit courts, unless their materiality and importance 
shall first be approved and certified to by the United States district 
attorney for the district in which the examination shall take place, 
subject to revision, as in other cases. 

dec. 4. And be it further enacted, That in all these cases be- 
fore mentioned, an appeal shall lie from the decision of the account- 
ing officers to the secretary of the interior. 

Sec. 5. And be it further enacted, That the judges of the su- 
preme court in each of the territories, or a majority of them, shall, 
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when assembled at their respective seats of government, fix and ap- 
point the several times and places of holding the several courts in 
their respective districts, and limit the duration of the terms there- 
of: provided, that the said courts shall not be held at more than 
three places in any one territory: and provided further, that the ` 
judge or judges holding such courts shall adjourn the same, without 
day, at any time before the expiration of such terms, whenever, in 
his or their opinion, the further continuance thereof is not necessary. 

Sec. 6. And be it further enacted, That all cost and fees for 
services rendered by the clerks of the several courts in the District 
of Columbia, chargeable to others than the United States, shall be 
payable immediately after the services are performed, and shall be 
collected by such rules and regulations, not incompatible with law, 
as may be prescribed by the courts in which such services are ren- 
dered, but shall in no case be paid by the United States. 

Sec. T. And be it further enacted, That the several circuit and 
district courts of the United States, the district courts of the terri- 
tories, and the ‘criminal court of the District of Columbia, shall have 
the power to discharge the grand juries of the respective courts 
whenever they shall be of opinion that the public interests will not 
be subserved by a further continuance of the session of said grand 
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Seo, 8. And be it further enacted, That no officer of the United 
States, including the bailiffs, guards, or deputies of the United States 
marshals, whether in the states, territories, or District of Columbia, 
shall be entitled to witness fees, either before a court or commis- 
sioners, where he is officiating. 

Sec. 9. And be it further enacted, That the United States shall 
hereafter be liable to the justices and constables of the county of 
Washington, in the District of Columbia, for their fees, and services 
in cases of felony only, and so much of the fifteenth section of the 
act of May seventeenth, eighteen hundred and forty-eight, entitled 
tan act to continue, alter, and amend the charter of the city of 
Washington,” as provided otherwise, is hereby repealed; said fees 
shall be paid by the United States marshal, upon the approval of 
the judge of the criminal court of the District of Columbia, subject 
to the revision by the accounting officers of the treasury, and to ap- 
peal to the secretary of the interior. 

Sec. 10. And be it further enacted, That it shall be the duty 
of each of the judges of the supreme court of the respective terri- 
tories of the United States to designate and appoint one person as 
clerk of the district over which he presides, where one is not already 
appointed, and to designate and retain but one such clerk where 
more than one is already appointed, and only such district clerks 
shall be entitled to a compensation from the United States except 
for fees taxable to the United States. 
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Sce. 11. ‘And be it further enacted, That so much of the third 
section of the act of February twenty-sixth, eighteen hundred and 
fifty-three, entitled, “ah act to regulate the fees and costs to be 
allowed to clerks, marshals, and attorneys of the circuit and district 
courts of the United States, and for other purposes,” as requires 
“that when the compensation of any clerk shall be less than five 
hundred, dollars per annum, the difference ascertained and allowed 
by the proper accounting officers of the treasury shall be paid to 
him therefrom,” is hereby repealed. 

Sce. 12. And be it further enacted, That all accounts of the 
Unicel States district attorneys for services rendered in cases insti- 
tuted in the United States or state courts, when the United States 
is a party in interest, but not of record; or in cases instituted 
against the officers of the United States or their deputies or duly 
appointed agents, for acts committed or omitted or suffered by them 
in the lawful discharge of their duties, shall be audited and allowed 
as in other cases, assimilating the fees, as near as may be, to those 
provided by said act of February twenty-sixth, eighteen hundred 
and fifty-three, for like or similar services. 

Sev. 13. dad beit further enacted, That no marshal or deputy 
marshal, of any of the eunrts of the United States, shall hold or 
exercise the duties of commissioner of any of said courts, nor 
receive comensation therefor. 

Sec. 14. And be it further enacted, That whenever from any 
cause, it may be impossible for the district attorney to attend at 
court, it shall be his duty to see that a meet and proper person, 
Jearned in the law, residing as near the place where the court is 
held as possible, does attend to such business as may appertain to 

. the duties of his office, and in all such cases, the fees and charges 
to be paid shall be only such as the district attorney would have 
been authorized by law to charge had he personally attended and 
performed the service: provided, however, that before any substitu- 
tion is sanctioned, or payment made, the necessity therefor shall be 
shown to the satisfaction of the secretary of the interior. 

Sec. 15. And be it further enacted, That all provisions of law 
inconsistent with this act are hereby repealed. 


APPROVED, August 16th, 1856. 


AN ACT 


REQUIRING AN OATH OF ALLEGIANCE, AND TO SUPPORT THE 
CONSTITUTION OF THE UNITED STATES, TO BE ADMIN- 
ISTERED TO CERTAIN PERSONS IN THE CIVIL SERVICE 
OF THE UNITED STATES. 


Section 1. Beit enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That it shall be the duty of the heads of the several departments 
to cause to be administered to each and every officer, clerk, or em- 
ployé, now in their respective departments, or in any way connected 
therewith, or who shall hereafter in any way become connected 
therewith, the following oath, viz: “ I do solemnly swear (or affirm, 
as the case may be) that I will support, protect, and defend the 
constitution and government of the United States against all 
enemies, whether domestic or foreign, and that I will bear true 
faith, allegiance, and loyalty to the same, any ordinance, resolution, 
or law of any state convention or legislature to the contrary not- , 
withstanding ; and, further, that I do this with a full determination, 
pledge, and purpose, without any mental reservation or evasion 
whatsoever; and further, that I will well and faithfully perform all 
the duties which may be required of me by law. So help me God.” 
And that each and every such civil officer and employé, in the de- 
partment aforesaid, or in any way connected therewith, in the 
service or employment of the United States, who should refuse to 
take the oath or affirmation herein provided, shall be immediately 
dismissed and discharged from such service or employment. 

Src. 2. And be it further enacted, That the oath or affirma- 
tion, herein provided for in the first section of this act, may be 
taken before any justice of the peace, or notary public, or other 
person who is legally authorized to administer an oath in the state 
or district where the same may be administered. And that any 
Violation of such oath, by any person or persons taking the same, 
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shall subject the offender to all the pains and penalties of willful 
and corrupt perjury, who shall be liable to be indicted and prose- 
cuted to conviction for any such offence before any court having 
jurisdiction thereof; and provided, further, that such offender shall 
be forthwith discharged from such service or employment. 


Approved, August 6th, 1861. 


AN ACT 


TO PRESCRIBE AN OATH OF OFFICE, AND FOR OTHER PURPOSES. 


Section 1. Be tt enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That hereafter every person elected or appointed to any office of 
honor or profit under the government of the United States, either 
in the civil, military, or naval departments of the public service, 
excepting the president of the United States, shall, before entering 
upon the duties of such office, and before being entitled to any of 
the salary or other emoluments thereof, take and subscribe to the 
following oath or affirmation: “I, A B, do solemnly swear (or 
affirm) that I have never voluntarily borne arms against the United 
States since I have been a citizen thereof; that I have voluntarily 
given no aid, countenance, counsel, or encouragement to persons 
engaged in armed hostility thereto; that I have neither sought nor 
accepted, nor attempted to exercise the functions of any office 
whatever, under any authority or pretended authority in hostility 
to the United States ; that I have not yielded a voluntary support 
to any pretended government, authority, power, or constitution 
within the United States, hostile or inimical thereto. And I fur- 
ther swear (or affirm) that, to the best of my knowledge and ability, 
I will support and defend the constitution of the United States 
against all enemies, foreign and domestic; that I will bear true 
faith and allegiance to the same; that I take this obligation freely, 
without any mental reservation or purpose of evasion, and that I 
will well and faithfully discharge the duties of the office on which 
I am about to enter; so help me God ;” which said oath, so taken 
and signed, shall be preserved among the files of the court, house 
of congress, or department to which the said office may appertain. 
And any person who shall falsely take the said oath, shall be 
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guilty of perjury, and, on conviction, in addition to the penalties 
now prescribed for that offense, shall be deprived of his office and 
rendered incapable forever after of holding any ofice or place 
under the United States. 


APPROVED, July 2d, 1862. 


AN ACT 


IN RELATION TO COURTS, AND THE HOLDING OF THE TERMS 
THEREOF IN THE SEVERAL TERRITORIES IN THE UNITED 
STATES. 


Section 1. Be tt enacted, by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That the judges of the supreme court of each territory of the 
United States are hereby authorized to hold court within their 
respective districts, in the counties wherein, by the laws of said ter- 
ritories, courts have been, or may be established, for the purpose of 
hearing or determining all matters and causes except those in which 
the United States is a party; provided, that the expenses thereof 
shall he paid by the territories, or by the counties in which said 
courts may be held, and the United States shall, in no case, be 
chargable therewith. 


APPROVED, June 14th, 1858. 


AN ACT 


TO SECURE FREEDOM TO ALL PERSONS WITHIN THE TERRI 
TORIES OF THE UNITED STATES. 


Section 1. Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America, in Congress assembled, 
That from and after the passage of this act, there shall be neither 
slavery nor involuntary servitude in any of the territories-.of the 
United States now existing, or which may at any time hereafter be 
formed or acquired by the United States, otherwise than in the 
Do of crimes whereof the party shall have been duly con- 
victed. g 


APPROVED, June 19th, 1862. 


AN ACT 


IN RELATION TO THE COMPETENCY OF WITNESSES, AND FOR 
OTHER PURPOSES. 


Section 1. Be zt enacted by the Senate and House of Repre- 
sentatives of the United States of America in Congress assembled, 
That the laws of the state in which the court shall be held, shall be 
the rules of decision as to the competency of witnesses in the courts 
of the United States, in trials at common law, in equity, and 
admiralty. $ 

Sec. 2. And be it further enacted, That so much of section 
twenty-nine of an act entitled “An act to establish [the] judicial © 
courts of the United States,” approved September twenty-fourth, 
seventeen hundred and eighty-nine, as requires, in cases punished 
with death, twelve petit jurors to be summoned from the county 


where the offense was committed, be, and the same is hereby re- 
pealed. 


APPROVED, July 16th, 1862. 


AN ACT 


TO DEFINE THE PAY AND EMOLUMENTS OF CERTAIN OFFI- 
CERS OF THE ARMY, AND FOR OTHER PURPOSES. 


He kod kod * * RI at th 


Section 21, And be it further enacted, That any alien of the 
aze of twenty-one years and upwards, who has enlisted, or who 
shall enlist in the armies of the United States, either the regular 
or volunteer forces, and has been or shall be hereafter honorably 
discharged, may be admitted to become a citizen of the United 
States upon his petition, without any previous declaration of his 
intention to become a citizen of the United States, and that he 
shall not be required to prove more than one year’s residence with- 
in the United States previous to his application to become such 
citizen; and that the court admitting such alien shall, in addition 
to such proof of. residence and yond moral character as is now pro- 
vided by law, be satisfied by competent proof of such person having 
been honorably discharged from the service of the United States as 
aforesaid. 
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APPROVED, July 17th, 1862. 
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AN ACT 


TO REGULATE PROCEEDINGS IN CIVIL CASES IN THE COURTS 
OF JUSTICE IN THE TERRITORY OF IDAHO. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho as follows : 


CHAPTER I. 
TITLE I. 


OF THE FORM OF CIVIL ACTIONS, AND OF THE PARTIES THERETO. 


Section 1. There shall be in this territory but one form of civil 
action for the enforcement or protection of private rights, and the 
redress or prevention of private wrongs, which shall be the same at 
law and in equity. 

Sec. 2. In such action, the party complaining shall be known as 
the plaintiff, and the adverse party as the defendant. 

Sec. 8. When a question of fact, not put in issue by the plead- 
ings, is to be tried by a jury, an order for the trial may be made, ~ 
stating distinctly and plainly the question of fact to be tried; and 
such order shall be the only authority necessary for a trial. 

Sec. 4. Every action shall be prosecuted in the name of the 
real party in interest, except as otherwise provided in this act; but 
in suits brought by the assignee of an account, unliquidated demand, 
or thing in action not arising out of contract, the assignor shall not 
be a witness on behalf of the plaintiff. - 


6 


8&2 \ LAWS OF THE TERRITORY OF IDAHO. 


Sec. 5. In the case of an assignment of a thing in action, the 
action by the assignee shall be without prejudice to any set-off or 
other defense, existing at the time of, or before notice of the assign- 
ment; but this section shall not apply to a negotiable promissory 
note, or bill of exchange, transferred in good faith, and upon good 
consideration, before due. 

' Sec. 6. An executor or administrator, trustee of an express 
trust, or a person expressly authorized by statute, may sue without 
joining with him the person or persons for whose benefit the action 
is prosecuted. A trustee of an express trust within the meaning 
of this section, shall be construed to include a person with whom, or 
in whose name, a contract is made for the benefit of another. 

Sree. T. When a married woman is a party, her husband shall 
be joined with her; except, that when the action concerns her sep- 
arate property, she may sue alone ; when the action is between her- 
self and her husband, she may sue or be sued alone. 

Sec. 8. Ifa husband and wife are sued together, the wife may 
defend for her own right. 

Sec. 9. When an infant is a party, he shall appear by guardian, 
who may be appointed by the court in which the action is prose- 
cuted, or by a judge thereof, or a probate judge. 

See, 10. The guardian shall be appointed as follows: First. 
When the infant is plaintiff, upon the application of the infant, if he 
be of the age of fourteen years; or, if under that age, upon the ap- 
plication of a relative or friend of the infant. Second. When the 
infant is defendant, upon the application of the infant, if he be of 
the ave of fourteen years, and apply within ten days after the ser- 
vice of the summons; if he be under the age of fourteen, or neglect 
so to apply, then upon the application of any other party to the 
action, or of a relative or friend of the infant. 

Sec. 11. A father, or, in case of his death or desertion of his 
family, the mother, may maintain an action for the injury or death 
of a child ; and a guardian for the injury or death of his ward. 

Src. 11. All persons having an interest in the subject of the 
action, and obtaining the relief demanded, may be joined as plaint- 
iffs, except when otherwise provided in this act. 

Sec. 13. Any person may be made a defendant, who has, or 
claims an interest in the controversy, adverse to the plaintiff, or who 
is a necessary party to a complete determination or settlement of 
the question involved therein. 

Src. 14. Of the parties to the action, those who are united ih 
interest shall be joined as plaintiffs, or defendants; but if the con- 
sent of any one, who should have been joined as plaintiff, cannot be 
obtained, he may be made a defendant, the reason thereof being 
stated in the complaint; and when the question is one of a common 
or general interest, of many persons, or when the parties are nu- 
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merous, and it is impracticable to bring them all before the court, 
one or more may sue or defend for the benefit of all. 

Src. 15. Persons severally liable upon the same obligation or 
instrument, including the parties to bills of exchange and promissory 
notes, and sureties on the same or separate instruments, may all, or 
any of them, be included in the same action, at the option of the 

laintiff. 

: Sec. 16. An action shall not abate by the death, or other disa- 
bility of the party, or by the transfer of any interest therein, if the 
cause of action survive or continue. In case of the death, or other 
disability, of a party, the court, on motion, may allow the action to 
be continued by or against his representative or successor in inter- 
est. In case of any other transfer of interest, the action may be 
continued in the name of the original party, or the court may allow 
the person to whom the transfer is made to be substituted in the 
action. 

Sec. 17. The court may determine any controversy between 
parties before it when it can be done without prejudice to the rights 
of others, or by saving their rights; but when a complete deter- 
mination of the controversy cannot be had without the presence of 
other parties, the court shall order them to be brought in. 


TITLE IL. 


PLACE OF TRIAL OF CIVIL ACTIONS. 


Src. 18. Actions for the following causes shall be tried in the 
county in which the subject of the action, or some part thereof, is 
situated, subject to the power of the court to change the place of 
trial, as provided in this act: First. For the recovery of real 
property, or mining claims, or of an estate or interest therein, or 
for the determination, in any form, of such right or interest, or for 
injuries to real property. Second. For the partition of real prop- 
erty. Third. For the foreclosure of a mortgage of real property. 

Sec. 19. Actions for the following causes shall be tried m the 
county where the cause, or some part thereof, arose, subject to the 
like power of the court to change the place of trial: First. For 
the recovery of a penalty or forfeiture imposed by statute ; except, 
that when it is imposed for an offense committed on a lake, river, or 
other stream of water, situated in two or more counties, the action 
may be brought in any county bordering on such lake, river, or 
other atream, and opposite to the place where the offense was com- 
mitted. Second. Against a public officer, or person especially ap- 
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pointed to execute his duties, for an act done by him in virtue of 
his office, or against a, person who, by his command, or in his aid, 
does anything touching the duties of such officer. 

Sec. 20. In all other cases, the action shall be tried in the 
county in which the parties, or some of them, reside at the com- 
mencement of the action; or, if none of the parties reside in the 
territory, the same may be tried in any county which the plaintiff 
may designate in his complaint, subject, however, to the power of 
the court to change the place of trial, as provided in this act. 

Sec. 21. The court may, on motion, change the place of trial 
in the following cases: First. When the county designated in the 
complaint is not the proper county. Second. When there is reason 
to believe that an impartial trial cannot be had therein. Third. 
When the convenience of witnesses, and the ends of justice would 
be promoted by the change. Fourth. When, from any cause, the 
judge is disqualified from acting in the action. 


SSS 


TITLE IHI. 


MANNER OF COMMENCING ACTIONS. 


Sec. 22. Civil actions in the district court, and the probate 
courts, shall be commenced by the filing of a complaint with the 
elerk of the court in which the action is brought, and the issuing of 
a summons thereon ; provided, that after the filing of the complaint, 
a defendant in the action may appear, answer or demur, whether 
the summons has been issued or not, and such appearance, answer 
or demurrer, be deemed a waiver of summons. 

Sec. 23. The clerk shall mdorse on the complaint the day, 
month, and year the same is filed; and, at any time within one year 
after the filing of the same, the plaintiff may issue, or cause to be 
issued, a summons thereon. The summons shall be issued and 
signed by the clerk, under the seal of the court, with a copy of the 
complaint, or the attorney of the plaintiff, and directed to the de- 
fendant. 

Sec. 24. The summons shall state the parties to the action, the 
court in which it is brought, the county in which the complaint is 
filed, and require the defendant to appear and answer the complaint, 
within the time mentioned in the next section, after the service of 
summons, exclusive of the day of service, or that judgment by de- 
i will be taken against him, according to the prayer of the com- 
plaint. 

Sec. 25. The time in which the summons shall require the de- 
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. fendant to answer the complaint shall be as follows: First. If the 
defendant is served within the county in which the action is brought, 
twenty days. Second. If the defendant is served out of the 
county, but in the district in which the action is brought, thirty 
days. Third. In all other cases, forty days. 

Src. 26. There shall also be inserted in the summons a notice, 
in substance as follows: First. In an action arising on contract for 
the recovery only of money or damages, that the plaintiff will take 
judgment for a sum specified therein, if the defendant fail to answer 
the complaint. Second. In other actions, that if the defendant fail 
to answer the complaint, the plaintiff will apply to the court for the 
relief demanded therein. | 

Src. 27. In an action affecting the title to real property, the 
plaintiff, at the time of filing the complaint, or any time afterwards, 
may file with the recorder of the county in which the property is 
situated, a notice of the pendency of the action, containing the 
names of the parties, the object of the action, and a description of 
the property in that county affected thereby. From the time of 
filing, only, shall the pendency of the action be constructive notice 
to a purchaser or incumbrancer of the property affected thereby. 

Sec. 28. The summons shall be served by the sheriff of the 
county where the defendant is found, or by his deputy, or by a 
person specially appointed by him, or appointed bya judge of the 
court in which the action is brought. When the summons is served 
by the sheriff or his deputy, it shali be returned with the certificate 
or affidavit of the officer, to the office of the clerk where the com- 
plaint is filed. When the summons is served by any other person, 
as before provided, it shall be returned to the office of the clerk, 
with the affidavit of such person of its service. 

Sec. 29. The summons shall be served by delivering a copy 
thereof, as follows: First. If the suit be against a corporation, 
to the president or other head of the corporation, secretary, cashier, 
or managing agent thereof. Second. If against a minor, under 
the age of fourteen years, to such minor personally, and also to his 
father, mother, or guardian; or if there be none within the Terri- 
tory, then to any person having the care or control of such minor, 
or with whom he resides, or in whose service he is employed. 
Third. If against a person judicially declared to be of unsound 

‘ mind, or incapable of conducting his own affairs, and for whom a 
guardian has been appointed, to such guardian. Fourth. In all 
other cases, to the defendant personally; or if he be not found, to 
some white person of the family, above the age of fourteen years, 
at the dwelling house or usual place of business of the defendant, 
and explaining to such person the contents of such summons: pro- 
vided, that in all cases at least one copy of the complaint shall be 
served with the summons. 
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Sec. 80. ° When the person on whom the service is to be made, 
resides out of the territory, or has departed from the territory, or 
cannot after due diligén¢e, be found within the Territory, or con- 
ceals himself to avoid the service of summons, and the fact shall 
appear, by affidavit, to the satisfaction of the court, or a judge 
thereof, or a probate judge, and it shall, in like manner, appear 
that a cause of action exists against the defendant in respect to 
whom the service is to be made, or that he is a necessary or proper 
party to the action, such court or judge may grant an order, that 
the service be made by publication of the summons. 

Sec. 31. The order shall direct the publication to be made in 
a newspaper to be designated, as most likely to give notice to the 
person to be served, and for such length of time as may be deemed 
reasonable, at least once a*week: provided, that the publication 
against a defendant, being or residing either in the states of Cali- 
fornia or Oregon, or territories of Utah or Washington, shall not 
be less than one month; and against a defendant residing out of 
this territory, or absent therefrom, or out of cither of the states of 
California or Oregon, or territories of Utah or Washington, shall 
not be less than three months. In case of publication, where the 
residence of a non-resident or absent defendant is known, the court 
or judge shall also direct a copy of the summons and complaint to 
be forthwith deposited in the post-office, directed to the person to 
be served, at his place of residence. When publication is ordered, 
personal service of a copy of the summons and complaint, out of 
the territory, shall be equivalent to publication and deposit in the 
post-office. In either case, the service of the summons shall be 
deemed complete at the expiration of the time prescribed by the 
order for publication. In actions upon contracts for the direct pay- 
ment of money, the court, in its discretion, may, instead of order- 
ing publication, or may, after publication, appoint an attorney to 
appear for the non-resident, absent or concealed defendant, and con- 
duct the proceedings on his part. 

Sec. 52. Where the action is against two or more defendants, 
and the summons is served on one or more, but not on all of them, 
the plaintiff may proceed as follows: First. If the action be 
against the defendants jointly indebted upon a contract, he may 


proceed against the defendant served, unless the court otherwise _ 


direct; and if he recover judgment, it may be entered against all 
the defendants thus jointly indebted, so far only as that it may be 
enforced against the joint property of all, and the separate property 
of the defendant served; or, Second. If the action be against 
defendants severally liable, he may proceed against the defendants 
served, in the same manner as if they were the only defendants. 
Sec. 383. Proof of the service of the summons shall be as fol- 
lows: First. If served by the sheriff or his deputy, the affidayit 


| 
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or certificate of such sheriff or deputy; or, Second. - If by any 
other person, his affidavit thereof; or, Third. In case of publica- 
tion, the affidavit of the printer, or his foreman, or principal clerk, 
showing the same; and an affidavit of a deposit of a copy of the 
summons in the post office, if the same shall have been deposited ; 
or, Fourth. The written admission of the defendant. 

Sec. 34. In case of service otherwise than by publication, the 
certificate or affidavit shall state the time, place, and manner of the 
service. 

Sec. 35. From the time of the service of the summons in a 
civil action, the court shall be deemed to have acquired jurisdiction, 
and to have control of all the subsequent proceedings. A volan- 
tary appearance of a defendant shall be equivalent to personal 
service of the summons upon hin. 3 é 


TITLE IV. 


PLEADINGS. 


Sec. 86. The pleadings are the formal allegations by the parties 
of their respective claims and defenses, for the judgment of the 
court. 

Sec. 87. All the forms of pleadings in civil actions, and the 
rules by which the sufficiency of the pleadings shall be determined, 
shall be those prescribed in this act. 

Sec. 88. ‘The only pleadings on the part of the plaintiff shall 
be the complaint, demurrer, or replication to the defendant’s an- 
swer, and the only pleadings on the part of the defendant shall be 
a demurrer to the complaint, or a demurrer to the replication, or 
an answer to the complaint. The demurrer or answer of the de- 
fendant, and the demurrer or replication of the plaintiff, shall be 
filed with the clerk, and a copy thereof served on the adverse party, 
or his attorney. 

Sec. 89. The complaint shall contain: First. The title of the 
action, specifying the name of the court and the name of the county 
in which the action is brought, and the names of the parties to the 
action, plaintiff and defendant, and shall be addressed to a court of 
law or equity, as the case may be. Second. A statement of the 
facts constituting the cause of action, in ordinary and concise 
language. Third. A demand of the relief which the plaintiff 
claims. If the recovery of money, or damages, be demanded, the 
amount thereof shall be stated. 

Sec. 40. The defendant may demur to the complaint within 
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the time required in the summons to answer, when it appears upon 
the face thereof, either: First. That the court has no jurisdiction 
‘of the person of the defendant, or the subject matter of the action ; 
or, Second. That the plaintiff has not legal capacity to sue; or, 
Third. That there is another action pending between the same 
parties for the same cause; or, Fourth. That there is a defect or 
misjoinder of parties, plaintiff or defendant; or, Fifth. That sev- 
eral causes of action have been improperly united; or, Sixth. 
That the complaint does not state facts sufficient to constitute a 
cause of action; or, Seventh. That the complaint is ambiguous, 
unintelligible, or uncertain; or, Eighth. That the action has not 
been commenced within the time limited by law. 

Sro. 41. The demurrer shall distinctly specify the ground upon 
which any objections to the complaint are taken. Unless it do so, 
it may be disregarded. j 

Sec. 42. The defendant may demur to the whole complaint, or 
to one or more of several causes of action stated therein and an- 
swer the residue, or may demur and answer at the same time. 

Sec. 43. If the complaint be amended, a copy of the amend- 
ments shall be filed, or the court may, in its discretion, require the 
complaint as amended to be filed, and a copy of the amendments 
shall be served upon every defendant to be affected thereby, or 
upon his attorney, if he has appeared by attorney; the defendant 
shall answer in such time as may be ordered by the court, and 
judgment by default may be entered upon failure to answer, as in 
other cases. 

Src. 44. When any of the matters enumerated in section forty, 
do not appear upon the face of the complaint, the objection may be 
taken by answer. 

Sec. 45. If no such objection be taken, either by demurrer or 
answer, the defendant shall be deemed to have waived the same, 
excepting only the objection to the jurisdiction of the court, and 
the objection that the complaint does not state facts sufficient to 
constitute a cause of action. 

Sec. 46. The answer of the defendant shall contain: First. 
If the complaint be verified, a specific denial to each allegation of 
the complaint controverted by the defendant, or a denial thereof, 
according to his information and belief;’if the complaint be not 
verified, then a general denial to each of such allegations, but a 
general denial shall only put in issue the material and express alle- 
gations of the complaint. Second. A statement of any new 
matter or counter-claim, constituting a defense, in ordinary and 
concise language. When the answer contains new matter, con- 
stituting a defense, the plaintiff may, within the same length of 
time allowed for answering, and subject to the same rules, reply to 
such new matter; and if he fail to do so, such new matter shall be 
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- taken as true, and deemed proved at the trial. If new-matter of 
set-off and counter-claim be set up in the answer, the reply may 
contain matter of set-off and counter-claim, not embraced in the 
complaint. All new matter set up in the replication, shall be 
deemed denied by the defendant. 

Sec. 47. The counter-claim mentioned in the last section, shall 
be one existing in favor of the defendant, and against a plaintiff, 
between whom a several judgment might be had in the action, and 
arising out of one of the following causes of action: First. A 
cause of action arising out of the transaction set forth in the com- 
plaint or answer, as the foundation of the plaintiff’s claim, or de- 
fendant’s defense, connected with the subject of the action. Second. 
Tn an action arising upon contract, any other cause of action arising 
also upon contract, and existing at the commencement of the action. 

Sec. £8. When cross-demands have existed between persons, 
under such circumstances, that if one had brought an action against 
the other, a counter-claim could have been set up, neither shall be 
deprived of the benefit thereof, by the assignment or death of the 
other; but the two demands shall be deemed compensated, so far as 
they equal each other. i 

Sec. 49. The defendant may set forth by answer as many de- 
fenses and counter-claims as he may have. They shall each be 
separately stated, and the Several defenses shall refer to the causes 
of action which they are intended to answer, in a manner by which 
they may be intelligibly distinguished. 

Sec. 50. When the answer contains new matter, the plaintiff 
may, within the number of days in which the defendant is, by the 
summons, required to answer, said days to be computed from the 
time of the service on the plaintiff, of such answer, demur to the 
same for insufficiency, stating in his demurrer the grounds thereof; 
and he may, also, within the same time, demur to one or more de- 
fenses, set up in the answer, and the defendant may, in like manner, 
demur to the plaintiff’s replication. Sham and irrelevant answers, 
replications, and defenses, and so much of any answer or replica- 
tion as may be irrelevant, redundant, or immaterial, may be stricken 
out on motion, and upon such terms as the court in its discretion 
may impose. f 

Sec. 51. Every pleading shall be subscribed by the party, or 
his attorney, and when the complaint is verified by affidavit, the 
answer and replication shall be verified also, except as provided in 
the next section. 

Sec. 52. ‘The verification of the answer or replication, required 
in the last section, may be omitted when an admission of the trath 
+ Pe complaint or answer might subject the party to prosecution 

or felony. 

Sze. %3. When an action is brought upon a written instrument, 
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and the complaint contains a copy of such instrument, or a copy is 
annexed thereto, the genuineness and due execution of such in- 
strument shall be deemed admitted, unless the answer denying the 

same be verified. ~ 

Sec. 54. When the defense to an action is founded upon a 
written instrument, and a copy thereof is contained in the answer, . 
or a copy is annexed thereto, the genuineness and due execution of 
such instrument shall be deemed admitted, unless the replication 
denying the same be verified. - 

Sec. 55. In all cases of the verification of a pleading, the affi- 
davit of the party shall state the same is true of his own knowledge, 
except as to the matters which are therein stated on his information 
or belief, and as to those matters, that he believes it to be true. 
And where a pleading is verified, it shall be by the affidavit of the 
party, unless he be absent from the county where the attorney re- - 
sides, or from some cause unable to verify it, or the facts are within 
the knowledge of his attorney, or other person verifying the same. 
When the pleading i is verified by the attorney, or any other person 
except the party, he shall set forth in the affidavit the reasons why 
itis not made by the party. When a corporation is a party, the 
verification may be made by an officer thereof; or when the terri- 
tory, or any officer thereof in its behalf, is a party, the verification 
may be made by any person acquainted with the facts, except that 
in actions prosecuted by the attorney general or district attorney, 
in behalf of the territory, the pleadings need not, in any case, be 
verified. 

Sec. 56. It shall not be necessary for a party to set forth in a 
pleading the items of an account therein alleged, but he shall de- 
liver to the adverse party, within five days after a demand thereof, 
in writing, a copy of the account, or be precluded from giving evi- 
dence thereof. . The court, or a judge thereof, or a probate judge, 
may.order a further account, when the one delivered is too general, 
or is defective i in any particular. 

Sec. 57. If ifrelevant or redundant matter be inserted in a 
pleading, it may be stricken out by the court, on motion of any 
person agarieved thereby. 

Src. 58. In an action for the recovery of real property, such 
property shall be described, with its metes and bounds, in the com- 
plaint 

Sec. 59. In pleading a judgment or other determination of a 
court or officer of spécial jurisdiction, it shall not be necessary to 
state the facts conferring jurisdiction, but such judgment or deter- 
mination may be stated ‘to have been duly given or made. If such 
allegation be controverted, the party pleading shall be bound to es- 

tablish on the trial the facts conferring jurisdiction. 

Sec. 60. In pleading the performance of conditions precedent 
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in a contract, it shall not be necessary to state the facts showing 
such performance ; but it may be stated generally, that the party 
duly performed all the conditions on his part; and if such allega- 
tion be controverted, the party pleading shall establish on the trial 
the facts showing such performance. 

Sec. 61. In pleading a private statute, or a right derived 
therefrom, it shall be sufficient to refer to such statute by its title 
_ and the day of its passage, and the court shall thereupon take judi- 
cial notice thereof. 

Sec. 62. In an action for libel or slander, it shall not be neces- 
sary to state in the complaint any extrinsic facts for the purpose of 
showing the application to the plaintiff of the defamatory matter 
out of which the cause of action arose; but it shall be sufficient to 
state generally, that the same was published or spoken concerning 
the plaintiff; and if such allegation be controverted, the plaintiff 
shall establish on the trial that it was so published or spoken. 

Sesc. 63. In the actions mentioned in the last section, the 
defendant may, in his answer, allege both the truth of the matter 
charged as defamatory, and any mitigating circumstances, to reduce 
the amount of damages ; and, whether he prove the justification or 
not, he may give in evidence the mitigating circumstances. 

Sec. G4. The plaintiff may unite several causes of action in 
the same complaint, when they all arise out of: First. Contracts, 
express or implied; or, Second. Claims to recover specific real 
property, with or without damages for the withholding thereof, or 
for waste committed thereon, and the rents and profits of the same ; 
or, Third. Claims to recover specific personal property, with or 
without damages for the withholding thereof; or, Fourth. Claims 
against a trustee by virtue of a contract, or by operation of law; 
or, Fifth. Injuries to character; or, Sixth. Injuries to person; or, 
Seventh. Injuries to property. But the causes of action so united 
shall all belong to only one of these classes, and shall affect all the 
parties to the action, and not require different places of trial, and 
shall be separately stated: provided, however, that an action for 
malicious arrest and prosecution, or either of them, may be united 
with an action for either.an injury to character or to the person. 

Sec. 65. Every material allegation of the complaint or answer, 
when it is verified, not specially controverted by the answer or 
replication, shall, for the purpose of the action, be taken as true. 
The allegation of new matter in the replication shall on trial, be 
deemed controverted by the adverse party. 

Sec. 66. A material allegation in a pleading is one essential 
to the claim, or defense, and which could not be stricken from the 
pleading without leaving it insufficient. 

Src. 67. After demurrer, and before the trial of issue on 
demurrer, either party may, within ten days, amend any pleading 
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demurred to, of course, and without costs—filing the same, as 
amended, and serving a copy thereof upon the adverse party or 
his attorney, who shalt have ten days to answer, reply, or demur 
thereto; but a party shall not so amend more than once. When 
a demurrer to a complaint or answer is overruled, and there is no 
answer or replication filed, the court may, upon such terms as shall 
be just, and upon payment of costs, allow an answer or replication 
to be filed. Ifa demurrer to the replication be overruled, the facts 
alleged in the replication shall still be considered as denied. 

Src. 68. The court may, in furtherance of justice, and on such 
terms as may be proper, amend any pleadings or proceedings, by 
adding or striking out the name of any party, or by correcting a 
mistake in the name of a party, or aumistake in any other respect ; 
and may, upon like terms, enlarge the time for an answer or 
demurrer, or demurrer to an answer filed. The court may, like- 

„wise, upon affidavit-showing good cause therefor, after notice to the 
adverse party, allow, upon such terms as may be just, an amend- 
ment toany pleading or proceeding in other particulars, and may, 
upon like terms, allow an answer to be made after the time limited 
by this act; and may, upon such terms as may bo just, and upon 
payment of costs, relieve a party or his lezal representatives from 
a, judgment, order, or other proceeding taken against him through 
his mistake, inadvertence, surprise, or excusable neglect. When, 
from any cause, the summons and a copy of the complaint in an 
action have not been personally served on the defendant, the court 
may allow, on such terms as may be just, such defendant, or his 
legal representatives, at any time within six months after the ren- 
dition of any judgment in such action, to answer the merits of the 
original action. : 

Sec. 69. When the plaintiff is ignorant of the name of a defend- 
ant, such defendant may be designated in any pleading or proceed- 
ing by any name; and, when his true name is discovered, the 
pleading or procetding may be amended accordingly. 

Sec. 70. In the construction of a pleading for the purpose of 
determining its effect, its allegations shall be liberally construed, 
with a view to substantial justice between the parties. 

Sec. 71. The court shall, in every stage of an action, disregard 
any error or defect-in the pleadings or proceedings which shall not 
affect the substantial rights of the parties, and no judgment shall be 
reversed or affected by reason of such error or defect. 
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CHAPTER II. 


TITLE V. 


OF THE PROVISIONAL REMEDIES IN CIVIL ACTIONS. ARRESTS 


n AND BAIL. 

Sec. 72. No person shall be arrested in a civil action, except 
as prescribed by this act. 

Sec. 73. The defendant may be arrested, as hereinafter pre- 
scribed, in the following cases, arising after the passage of this act: 
First: In an action for the recovery of money or damages on a 
cause of action arising upon contract, express or implied, when the 
defendant is about to depart from the territory, with intent to de- 
fraud his creditors, or when the action is for willful injury to person, 
to character, or to property, knowing the property to belong to 
another. Second. In an action for a fine or penalty, or ona 
-promise to marry, or for money or property embezzled, or fraudu- 
lently misapplied or converted to his own use by a public officer, or 
an officer of a corporation, or an attorney, factor, broker, agent, or 
clerk, in the course of his employment as such; or by any other 
person in a fiduciary capacity, or for misconduct or neglect in office 
or in a professional employment. Third. In an action to recover 
the possession of personal property unjustly detained, when the 
property, or any part thereof, has been concealed, removed, or dis- 
posed of, so that it cannot be found or taken by the sheriff. Fourth. 
When the defendant has been guilty of fraud in contracting the 
debt or incurring the obligation for which the action is brought, or 
in concealing or disposing of the property, for the taking, detention 
or conversion of which the action is brought. Fifth. When the 
defendant has removed or disposed of his property, or is about to 
do so, with intent to defraud his creditors; but no female shall be 
arrested in any action, except for an injury to person, character, or 
property. 

Sec. 74, An order for the arrest of the defendant shall be ob- 
tained from a judge of the court in which the action is brought, or 
from a probate judge. 

Sec. 75. The order may be made whenever it shall appear to 
the judge, by the affidavit of the plaintiff, or some other person, 
that a sufficient cause of action exists, and that the case is one of 
those mentioned in section seventy-three. The affidavit shall be 
either positive or upon information and belief; and, when upon in- 
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formation and belief, it shall state the facts upon which the informa- 
tion and belief are founded. If an order of arrest be made, the 
affidavit shall be filed with the clerk of the court in which such suit 
is pending. 

Sec. 70. Before making the order, the judge shall require a 
written undertaking on the part of the plaintiff, with sureties, to 
the effect that if the defendant recover judgment, the plaintiff will 
pay all costs and charges that may be awarded the defendant, and 
all damages which he may sustain by reason of the arrest—not 
exceeding the sum specified in the undertaking, which shall be at 
least five hundred dollars, Each of the sureties shall annex to the 
undertaking an affidavit that he is a resident within the territory, 
and worth double the sum specified in the undertaking, over and 
above all his debts and liabilities, exclusive of property exempt from 
execution, The undertaking shall be filed with the clerk of the 
court. 

Sec. T7. The order may be made to accompany the summons, 
or any time afterwards before judgment. It shall require the sheriff 
of the county where the defendant may be found forthwith to arrest 
him and hold him to bail in a specified sum, and to return the order 
at a time therein mentioned, to the clerk of the court in which the 
action is pending. 

Src. 78. The order of arrest, with a copy of the affidavit upon 
which it is made, shall be delivered to the sheriff, who, wpon arrest- 
ing the defendant, shall deliver to him a copy of the affidavit, and, 
also, if desired, a copy of the order of arrest. 

Sec. 70. The sheriff shall execute the order by arresting the 
defendant, and keeping him in custody until discharged by law. 

Sec. RO. The defendant, at any time before execution, shall be 
discharged from the arrest, either upon giving bail, or upon deposit- 


ing the amount mentioned in the order of arrest, as provided in this 


chapter. 

Sec. 81. The defendant may give bail, by causing a written 
undertaking to be executed by two or more suflicient sureties, 
stating their places of residence and occupations, to the effect that 
they are bound in the amount mentioned in the order of arrest, that 
the defendant shall at all times render himself amenable to the pro- 
cess of the court, during the pendency of the action, and to such 
as may he issued to enforce the judgment therein; or that they 
will pay to the plaintif the amount of any judgment which may be 
recovered in the action. 

Sec. $2, At any time before judgment, or within ten days 
thereafter, the bail may surrender the defendant in their exonera- 
tion ; or he may surrender himself to the sheriff of the county where 
he was arrested. 

Nec. 83. For the purpose of surrendering the defendant, the 
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bail at any time or place before they are finally charged, may them- 
selves arrest him; or by a written authority, indorsed on a certified 
copy of the undertaking, may empower the sheriff to do so. Upon 
the arrest of the defendant by the sheriff, or upon his delivery to 
the sheriff by the bail, or upon his own surrender, the bail shall be 
exonerated ; provided, such arrest, delivery, or surrender, take place 
before the expiration of ten days after judgment ; but if such arrest, 
delivery, or surrender, be not made within ten days after judgment, 
the bail shall be finally charged on the undertaking, and be bound 
to pay the amount of Judgment within ten days thereafter. 

Sec. 84. If the bail neglect or refuse to pay the judgment 
_ within ten days after they are finally charged, an action may be 
commenced against such bail for the amount of such original judg- 
ment. 

Sec. 85. The bail shall be exonerated by the death of the de- 
fendant, or his imprisonment in a territorial prison; or by his legal 
discharge from the obligation to render himself amenable to the 

rocess. 

j Sec. 86. Within the time limited for that purpose, the sheriff 
shall file the order of arrest in the office of the clerk of the court in 
which the action is pending, with his return indorsed thereon; to- 
gether with a copy of the undertaking of the bail. The original 
-~ undertaking he shall retain in his possession until filed, as herein 
provided. The plaintiff, within ten days thereafter, may serve upon 
the sheriff a notice that he does not accept the bail, or he shall be 
deemed to have accepted them, and the sheriff shall be exonerated 
from liability. If no notice be served within ten days, the original 
undertaking shall be filed with the clerk of the court. 

Sec. 87. Within five days after the receipt of notice, the sheriff 
or defendant may give to the plaintiff, or his attorney, notice of the 
justification of the same, or other bail, (specifying the place of resi- 
dence and occupation of the latter) before a judge of the court, or 
probate judge, or county clerk, at a specified time and place; the 
time to be not less than five, nor more than ten days thereafter, ex- 
cept by consent of parties. In case other bail be given, there shall 
be a new undertaking. But no attorney or counsellor at law, sheriff, 
clerk of any court, or other officer of any court, shall be permitted 
to become bail in any action. 

Sec. 88. The qualifications of bail shall be as follows: First. 
Each of them shall be a resident within the county. Second. Each 
shall be worth the amount specified in the order of arrest, or the 
amount to which the order is reduced, as provided in this chapter, 
over and above all his debts and liabilities, exclusive of property 
exempt from execution ; but the judge, or county clerk, on justifica- 
tion, may allow more than two sureties to justify severally, in 


96 LAWS OF THE TERRITORY OF IDAHO. 


amounts legs than that expressed in the order, if the whole justifica 
tion be equivalent to that of two sufficient bail. 

Sec. 89. For the purpose of justification, each of the bail shall 
attend before the judge, or county clerk, at the time and place 
mentioned in the notice, and may be examined on oath, on the part 
of the plaintiff, touching his sufficiency, in such manner as the judge 
or county clerk, in his discretion, may think proper. The examina- 
tion shall be reduced to writing, and subscribed by the bail, if re- 
quired by the plaintiff. 

See. 90. Ifthe judge, or clerk, find the bail sufficient, he shall 
annex the examination to the undertaking, indorse his allowance 
thereon, and cause them to be filed, and the sheriff shall thereupon 
be exonerated from liability. 

Sec. 91. The defendant may, at the time of his arrest, instead 
of giving bail, deposit with the sheriff the amount mentioned. In 
case the amount of the bail be reduced, as provided in this act, the 
defendant may deposit such amount instead of giving bail. In either 
case, the sheriff shall give the defendant a certificate of the deposit 
made, and the defendant shall be discharged out of custody. 

Src. 92. The sheriff shall, immediately after the deposit, pay 
the same into court, and take from the clerk receiving the same two 
certificates of such payment—the one of which he shall deliver or 
transmit to the plaintiff, or his attorney, and the other to the de- 
fendant. For any default in making such payment, the same pro- 
ceedings may be had on the official bond of the sheriff, to collect the 
sum deposited, as in other cases of delinquency. 

Sec. 98. If money be deposited, as provided in the last two 
sections, bail may be given, and may justify upon notice, at any time 
before judgment; and on the filing of the undertaking and justifica- 
tion with the clerk, the money deposited shall be refunded by such 
clerk to the defendant. 

Sec. 94. Where money shall have been deposited, if it remain 
on deposit at the time of the recovery of a judgment in favor of the 
plaintiff, the clerk shall, under the direction of the court, apply the 
same in satisfaction thereof, and, after satisfying the judgment, shall 
refund the surplus, if any, to the defendant. If the judgment be 
in favor of the defendant, the clerk shall, under like direction of 
the court, refund to him the whole sum deposited and remaining 
unapplied. 

Sec. 95. If, after being arrested, the defendant escape or be 
rescued, the sheriff shall himself be liable as bail; but he may 
discharge himself from such liability by the giving and justification 
of bail, at any time before judgment. 

Sec. 96. If a judgment be recovered against the sheriff, upon 
his liability as bail, and an execution thereon be returned unsatisfied, 
in whole or in part, the same proceedings may be had on his official 
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bond, for the recovery of the whole or any deficiency, as’ in other 
cases of delinquency. 

Sec. 97. A defendant arrested may, at any time before justifi- 
cation of bail, apply to the judge who made the order, or the court 
in which the action is pending, upon reasonable notice to the plaint- 
iff, to vacate the order of arrest, or to reduce the amount of bail. 
If the application be made upon affidavits on the part of the defend- 
ant, but not otherwise, the plaintiff may oppose the same by affida- 
vits or other proofs, in addition to those on which the order of arrest 
was made. 

Sec. 98. If, upon such application, it shall satisfactorily appear 
that there was not sufficient cause for arrest, the order shall be 
vacated ; or, if it satisfactorily appear that the bail was fixed too 
high, the amount shall be reduced. 


CHAPTER II. 
CLAIMS FOR DELIVERY OF PERSONAL PROPERTY. 


Sec. 99. The plaintiff in an action to recover the possession of 
personal property may, at the time of issuing the summons, or at 
any time before answer, claim the delivery of such property to him, 
as provided in this act. 

Sec. 100. Where a delivery is claimed, an affidavit shall be 
made by the plaintiff, or by some one in his behalf, showing: First. 
That the plaintiff is the owner of the property claimed, (particu- 
larly describing it) or is lawfully entitled to the possession thereof. 
Second. That the property is wrongfully detained by the defend- 
ant. Third. The alleged cause for the detention thereof, according 
to his best knowledge, information, and belief. Fourth. That the 
same has not been taken for a tax, assessment, or fine, pursuant 
to a statute; or seized under an execution, or an attachment 
against the property of the plaintiff; or, if so seized, that it is by 
stitute exempt from such seizure. Fifth. The actual value of the 
property. 

Sec. 101. The plaintiff or his attorney may thereupon, by an 
indorsement in writing upon the affidavit, require the sheriff of the 
county where the property claimed may be, to take the same from 
the defendant. d 

Sec. 102. Upon a receipt of the affidavit and notice, with a 
written uudertaking executed by two or more sufficient sureties, 
approved by the sheriff, to the effect that they are bound to the 
defendant in double the value of the property, as stated in the 
afidavit for the prosecution of the action, for the return of the 
property to the defendant, if return thereof be adjudged, and for 
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the payment to him of such money as may, from any cause, be 
recovered against the plaintiff, the sheriff shall forthwith take the 
property described in the affidavit, if it be in the possession of the 
defendant or his agent, and retain it in his custody. He shall, 
also, without delay, serve on the defendant a copy of the affidavit, 
notice and undertaking, by delivering the same to him personally, 
if he can be found, or to his agent, from whose possession the 
property is taken; or if neither can be found, hy leaving them at 
the usual place of abode of either, with some person of suitable 
age and diseretion ; or if neither have any known place of abode, 
by putting them in the nearest post-office, directed to the defendant. 

sre. 103. The defendant may, within two days after service 
of a copy of the affidavit and undertaking, give notice to the sheriff 
that he excepts to the insufficiency of the sureties. If he fails to 
do so, he shall be deemed to have waived all objection to them. 
When the defendant excepts the sureties shall justify, on notice, in 
like manner; as upon bail on arrest; and the sherif shall be res- 
ponsihle for the sufficiency of the sureties until the objection to 
them is either waived, as above provided, or until they justify. If ` 
the defendant except to the sureties, he cannot reclaim the property, 
as provided in the next section. 

Src. 104. At any time before the delivery of the property to 
the plaintiff, the defendant may, if he do not except to the sureties 
of the plaintiff, require the return thereof, upon giving to the sheriff 
a written undertaking, executed by two or more sufficient sureties, 
to the effect that they are bound in double the value of the prop- 
erty, as stated in the affidavit of the plaintiff, for the delivery 
thereof to the plaintiff, if such delivery be adjudged, and for the 
payment to him of such sum as may, for any cause, be recovered 
against the defendant. Ifa return of the property be not so 
required within five days after the taking and service of notice to 
the defendant, it shall be delivered to the plaintiff, except as pro- 
vided in section one hundred and nine. 

Sec. 105. The defendant’s sureties, upon notice to the plaintiff 
of not less than two nor more than five days, shall justify before a 
judge or county clerk, in the same manner as upon bail on arrest ; 
and upon such justification, the sheriff shall deliver the property to 
the defendant. ‘The sheriff shall be responsible for the defendant's 
sureties until they justify, or until the justification is completed or 
expressly waived, and may retain the property until that time ; but 
if they, or others in their place, fail to justify at the time and place 
appointed, he shall deliver the property to the plaintiff. 

Sec. 106. The qualification of sureties and their justification 
shall be such as are prescribed by this act in respect to bail upon an 
order of arrest. 

Sec. 107. If the property, or any part thereof, be concealed in 
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a building or inclosure, the sheriff shall publicly demand its delivery ; 
if it be not delivered, he shall cause the building or inclosure to be 
broken open, and take the property into his possession; and, if 
necessary, he may call to his aid the power of the county. 

Sec. 108. When the sheriff shall have taken property, as in 
this chapter provided, he shall keep it in a secure place, and deliver 
it to the party entitled thereto, upon receiving his lawful fees for 
taking, and his necessary expenses for keeping the same. 

Sec. 109. If the property taken be claimed by any other person 
than the defendant, or his agent, and such person make affidavit of 
his title thereto, or right of possession thereof, stating the grounds 
of such title, or right, and serve the same upon the sheriff, the 
sheriff shall not be bound to keep the property, or deliver it to the 
plaintiff, unless the plaintiff, on demand of him or his agent, indem- 
nify the sheriff against such claim, by an undertaking, by two suff- 
cient sureties, accompanied by their affidavits that they are each 
worth double the value of the property, as specified in the affidavit 
of the plaintiff, over and above their debts and liabilities, exclusive 
of property exempt from execution ; and no claim to such property, 
by any other person than the defendant, or his agent, shall be valid 
against the sheriff, unless so made. 

Sec. 110. The sheriff shall file the notice, undertaking and aff- 
davit, with his proceedings thereon, with the clerk of the court in 
which the action is pending, within twenty days after taking the 
property mentioned therein. 


CHAPTER IL 
INJUNCTIONS. 


Sec. 111. An injunction is a writ, or order, requiring a person 
to refrain from a particular act. The order, or writ, may be granted 
by the court in which the action is brought, or by the judge thereof, 
or bya probate judge; and when made by a judge, may be enforced 
as the order of the court. > 

Sec. 112. An injunction may be granted in the following cases: 
First. When it shall appear by the complaint that the plaintiff is 
entitled to the relief demanded, and such relief, or any part thereof, 
consists in restraining the commission or continuance of the act 
complained of, either for a limited period or perpetually. Second. 
When it shall appear by the complaint or affidavit, that the commis- 
sion or continuance of some act during the litigation would produce 
great or irreparable injury to the plaintif. Third. When it shall 
appear during the litigation, that the defendant is doing, or threat- 
ens, or is about to do, or is procuring, or suffering to be done, some 
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act in violatién of the plaintiff’s rights, respecting the subject of the 
action, and tending to render the judgment ineffectual. 

Src. 113. The injunction may be granted at the time of issuing 
the summons upon the complaint; and, at any time afterwards, be- 
fore judgment. upon affidavits. The complaint, in the one case, and 
the affidavits in the other, shall show satisfactorily that sufficient 
grounds exist therefor. No injunction shall be granted on the com- 
plaint, unless it be verified by the oath of the plaintiff, or some one 
in his behalf, that he, the person making the oath, has read the 
complaint, or heard the complaint read, and knows the contents 
thereof, and the same is true of his own knowledge, except the mat- 
ters therein stated on information and belief, and that, as to those 
matters, he believes it to be true. When granted on the complaint, 
a copy of the complaint, and verification attached, shall be served 
with the injunction; when granted upon affidavit, a copy of the 
affidavit shall be served with the injunction. 

Sec. 114. An injunction shall not be allowed after the defendant 
has answered, unless upon notice, or upon an order to show cause; 
but, in such case, the defendant may be restrained until the decision 
of the court or judge granting or refusing the injunction. 

Src. 115. On granting an injunction, the court or judge shall 
require, except where the people of the territory are a party plaint- 
iff, a written undertaking on the part of the plaintiff, with sufficient 
sureties, to the effect that the plaintiff will pay to the party enjoined 
such damages, not exceeding an amount to be specified, as such 
party may sustain by reason of the injunction, if the court finally 
decide that the plaintiff was not entitled thereto. 

Sec. 116. If the court or judge deem it proper that the de- 
fendant, or any of several defendants, shall be heard before grant- 
ing the injunction, an order may be made requiring cause to be 
shown, at a specified time and place, why the injunction should not 
be granted ; and the defendant may, in the meantime, be restrained. 

Sec. 117. An injunction to suspend the general and ordinary 
business of a corporation, shall not be granted, except by the court ; 
nor shall it be granted without due notice of the application there- 
for to the proper officers of the corporation, except when the people 
of this territory are a party to the proceedings. 

Sec. 118. If an injunction be granted without notice, the de- 
fendant, at any time before the trial, may apply, upon reasonable 
notice, to the judge who granted the injunction, or to the court in 
which the action is brought, to dissolve or modify the same. The 
application may be made upon the complaint and the affidavit on 
which the injunction was granted, or upon affidavit on the part of 
the defendant, with or without the answer. If the application be 
made upon affidavit on the part of defendant, but not otherwise, 
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the plaintiff may oppose the same by affidavits or other evidence, in 
addition to those on which the injunction was granted. 

Src. 119. If, upon such application, it satisfactorily appear 
that there is not sufficient ground for the injunction, it shall be dis- 
solved; or if it appear that the extent of the injunction is too 
great, it shall be modified. 


CHAPTER IV. 
ATTACHMENTS. 


Sec. 120. The plaintiff, at the time of issuing the summons, or 
at any time afterwards, may have the property of the defendant 
attached, as security for the satisfaction of any judgment that may 
be recovered, unless the defendant give security to pay such judg- 
ment, in the following cases: First. In an action upon a contract, 
express or implied, for the direct payment of money, which con- 
tract is not secured by a mortgage, lien or pledge upon real or per- 
sonal property ; or if so secured, that such security has been ren- 
dered nugatory by the act of the defendant. Second. In an 
action upon a contract, express or implied, against a defendant not 
residing in this territory. 

Sec. 121. The clerk of the court shall issue the writ of attach- 
ment upon receiving an affidavit by, or on behalf of the plaintiff, 
which shall be filed, setting forth: First. That the defendant 
is indebted to the plaintiff, specifying the amount of such indebted- 
ness over and above all legal set-offs and counter-claims, upon a 
contract, express or implied, for the direct payment of money, and 
that the payment of the same has not been secured by any mort- 
gage, lien or pledge-upon real or personal property; or, if so 
secured, that such security has been rendered nugatory by the act 
of the defendant; or, Second. That the defendant is indebted to 
the plaintiff, (specifying the amount of such indebtedness, as near 
as may be, over and above all legal set-offs and counter-claims) and 
that the defendant is a non-resident of the territory; and, Third. 
That the sum for which the attachment is asked, is an actual dona 
Jide existing debt, due and owing from the defendant to the plain- 
tif, and that the attacliment is not sought, and the action is not 
prosecuted to hinder, delay, or defraud any creditor or creditors of 
the defendant. 

Sec. 122. Before issuing the writ, the clerk shall require a 
written undertaking on the part of the plaintiff, in a sum not less 
than the amount claimed by the plaintiff, and not less in any case 
than two hundred dollars, with sufficient sureties to the effect, that 
if the defendant recover judgment, or if the attachment should be 
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dismissed, the plaintiff will pay all costs that may be awarded to the 
defendant, and all damages which he may sustain by reason of the 
attachment, not exceeding the sum specified in the undertaking. 

Sec. 123. The writ shall be directed to the sheriff of any 
county in which property of such defendant may be, and require 
him to attach and safely keep all the property of such defendant 
within his county, not exempt from execution, or so much thereof 
as may be sufficient to satisfy the plaintiff’s demand, the amount of 
which shall be stated in conformity with the complaint, unless the 
defendant give him security by the undertaking of at least two suf- 
ficient sureties, in an amount sufficient to satisfy such demand, 
besides costs; in which case, to take such undertaking. Several 
writs may be issued at the same time, to sheriffs of different 
counties. 

Src. 124. The rights or shares which the defendant may have 
in the stock of any corporation or company, together with the 
interest and profits thereon, and all debts due such defendant, and 
all other property in this territory of such defendant, not exempt 
from execution, may he attached, and if judgment be recovered, be 
sold to satisfy the judgment and execution. 

Src. 125. The sheriff to whom the writ is directed and deliv- 
ered shall execute the same without delay ; and if the undertaking 
mentioned in section one hundred and twenty-three be not given, 
as follows: First. Real property shall be attached by leaving a 
copy of the writ with the occupant thereof; orif there be no occu- 
pant, by posting a copy in a conspicuous place thereon, and filing a 
copy, together with a description of the property attached, with the 
recorder of the county. Second. Personal property, capable of 
manual delivery, shall be attached by taking it into custody. Third. 
Stock or shares, or interest in stock and shares, of any corporation 
or company, shall be attached by leaving with the president, or 
other head of the same, or the secretary, cashier, or managing 
agent thereof, a copy of the writ and a notice stating that the stock 
or interest of the defendant is attached in pursuance of such writ. 
Fourth. Debts and credits, and other personal property not capable 
of manual delivery, shall be attached by leaving with the person 
owing such debts, or having in his possession or under his control 
such credits or other personal property, a copy of the writ and a 
notice that the debts owing by him to the defendant, or the credits 
and other personal property in his possession or under his control, 
belonging to the defendant, are attached in pursuance of such writ. 

Sec. 126. Upon receiving information in writing from the 
plaintiff, or his attorney, that any person has in his possession, or 
under his control, any credits or other personal property belonging 
to the defendant, or is owing any debt to the defendant, the sheriff 
shall serve upon such person a copy of the writ and a.notice that 
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such credits or other property or debts, as the case may be, are 
attached in pursuance of such writ. 

Sec. 127. All persons having in their possession or under their 
control any credits or other personal property belonging to the de- 
fendant, or owing any debts to the defendant at the time of service 
upon them of a copy of the writ and notice, as provided in the last 
two sections, shall be (unless such property be delivered up or 
transferred, or such debts be paid to the sheriff) liable to the 
plaintiff for the amount of such credits, property, or debts, until 
the attachment be discharged, or any judgment recovered by him 
be satisfied. 

Sec. 128. Any person owing debts to the defendant, or having 
in his possession or under his control, any credits or other personal 
property belonging to the defendant, may be required to attend 
before the court or judge, or a referee appointed by the court or 
judge, and be examined on oath respecting the same. The defend- 
ant may also be required to attend, for the purpose of giving in- 
formation respecting his property, and may be examined on oath. 
The court or judge may, after such examination, order personal 
property, capable of manual delivery, to be delivered to the sheriff, 
on such terms as may be just—having reference to any liens there- 
on or claims against the same—-and a memorandum to be given of 
all other personal property, containing the amount and description 
thereof. 

Sec. 129. The sheriff shall make a full inventory of the prop- 
erty attached, and return the same with the writ. To enable him 
to make such return, as to the debts and credits attached, he shall 
request, at the time of service, the party owing the debt or having 
the credit, to give him a memorandum, stating the amount and de- 
scription of each; and if such memorandum be refused, he shall 
return the fact of refusal with the writ. The party refusing to give 
the memorandum may be required to pay the costs of any proceed- 
ings taken for the purpose of obtaining information respecting the 
amount and description of such debt or credit. ` 

Sec. 130. If any of the property attached be perishable, the 
sheriff shall sell the same, in the manner in which such property is 
sold on execution. The proceeds and other property attached by 
him, shall be retained by him to answer any judgement that may be 
recovered in the action, unless sooner subjected to execution upon 
another judgment, recovered previous to the issuing of the attach- 
ment. Debis and credits attached may be collected by him, if the 
same can be done without suit. The sheriff’s receipt shall be a 
sufficient discharge for the amount paid. 

Src. 1381. The sheriff may deliver any of the property attached 
to the defendant, or to any other person claiming it, upon his giv- 
mg a written undertaking therefor, executed by two or more suffi- 
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cient sureties, engaging to redeliver it or pay the value thereof to 
the sheriff, to whom execution upon a judgment obtained by the 
plaintiff in that action- may be issued. If an action be brought 
upon such undertaking against the principal or his sureties, it shall 
be a defense that the property for which the undertaking was given 
did not, at the execution of the writ of attachment, belong to the 
defendant against whom it was issued. 

Sec. 132. If the judgment be recovered by the plaintiff, the 
sheriff shall satisfy the same out of the property attached by him 
which has not been delivered to the defendant, or a claimant, as 
hereinbefore provided, or subjected to execution on another judg- 
ment recovered previous to the issuing of the attachment, if it be 
sufficient for that purpose: First. By paying to the plaintiff the 
proceeds of all sales of perishable property sold by him, or of any 
debt or credits collected by him, or so much as shall be necessary 
to satisfy the judgment. Second. If any balance remain due, and 
an execution shall have been issued on the judgment, he shall sell 
under the execution so much of the property, real or personal, as 
may be necessary to satisfy the balance, if enough for that purpose 
remain in his hands. Notices of the sales shall be given, and the 
sales conducted as in other cases of sales on execution. 

Sec. 133. If, after selling all the property attached by him 
remaining in his hands, and applying the proceeds, together with 
the proceeds of any debts or credits collected by him, deducting 
his fees, to the payment of the judgment, any balance shall remain 
due, the sheriff shall proceed to collect such balance, as upon an 
execution in other cases. Whenever the judgment shall have been 
paid, the sheriff, upon reasonable demand, shall deliver over to the 
defendant the attached property, remaining in his hands, and any 
proceeds of the property attached unapplied on the judgment. 

Sec. 1384. If the execution be returned unsatisfied, in whole 
or in part, the plaintiff may prosecute any undertaking given pur- 
suant to sections one hundred and twenty-three and one hundred 
and thirty-seven, or he may proceed as in other cases upon the 
return of an execution. ; 

Sec. 155. If the defendant recover judgment against the 
plaintiff, any undertaking received in the action, all the proceeds 
of sales, and money collected by the sheriff, and ‘all the property 
attached, remaining in the sheriff’s hands, shall be delivered to the 
defendant or his agent; the order of attachment shall be discharged 
and the property released therefrom. 

Sec. 186. Whenever the defendant shall have appeared in the 
action, he may apply, upon reasonable notice to the plaintiff, to the 
court in which the action is pending, or to the judge thereof, or to 
a probate judge, for an order to discharge the same, upon his show- 
ing: First. That the attachment is illegally or wrongfully issued or 
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served; or, Second. Upon the execution of the undertaking men- 
tioned in the next section; and if the action be granted, all the 
proceeds of sales and moneys collected by the sheriff, and all the 
property attached remaining in his hands, shall be released from 
the attachment and delivered to the defendant upon the justification 
of the sureties on the undertaking, if required by the plaintiff. 

Src. 187. Upon such application, the defendant shall deliver 
to the court or judge an undertaking executed by at least two 
sureties, residents in the county, to the effect that the sureties 
will, on demand, pay to the plaintiff the amount of any judgment 
that may be recovered in favor of the plaintiff in the action, not 
exceeding the sum specified in the undertaking, which shall be suf 
ficient to satisfy the amount claimed by the plaintiff in his com- 
plaint, and the costs. The sureties may be required to justify, on 
such application before the judge or court, and the property attached 
shall not be released from the attachment without their justification, 
if the same be required. 

Brec. 138. In all cases, when property or effects have been 
attached, the defendant, or any creditor of the defendant inter- 
ested, may file a plea in the nature of a plea in abatement, under 
oath, putting in issue the truth of the facts alleged in the affidavit 
on which the attachment was sued out. 

Szoc. 189. Upon such issue, the plaintiff shall be held to prove 
that the facts alleged by him in said affidavit, as the grounds of 
the attachment, existed at the time of the issuance of the writ of 
attachment. 

Sec. 140. If the issue be found against the plaintiff, the attach- 
ment shall be dismissed at the cost of the plaintiff, and his sureties 
shall thereafter be liable on the bond for all damages sustained by 
the defendant, in consequence of the issuing of the attachment. 

Sec. 141. The sheriff shall return the writ of attachment with 
the summons, if issued at the same time; otherwise, within twenty 
days after its receipt, with a certificate of his proceedings endorsed 
thereon, or attached thereto. 


CHAPTER V. 
DEPOSIT IN COURT. 


Src. 142. When it is admitted, by the pleading or examination 
of a party, that he has in his possession, or under his control, any 
money or other thing capable of delivery, which, being the subject 
of the litigation, is held by him as trustee for another party, or 
which belongs, or is due, to another party, the court may order 
the same, upon motion, to be deposited in court or delivered to such 
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party, upon ‘such conditions as may be just, subject to the further 
direction of the court. 

Sec. 143. A receiver may be appointed by the court in which 
the suit is pending, or by a judge thereof, or probate judge: First. 
Before judgment, provisionally, on the application of either party, 
when he establishes a prima facie right to the property, or to an 
interest in the property, which is the subject of the action, and 
which is in possession of an adverse party, and the property, or its 
rents and profits, are in danger of being lost or materially injured 
or impaired. Second. After judgment, to dispose of the property 
necording to the judgment, or to preserve it during the pending of 
an appeal; and Third. In such other cases as are in accordance 
with the practice of courts of equity jurisdiction. 


z 


TITLE VI. 


CHAPTER I.. 
TRIAL AND JUDGMENT. 


Sec. 144. A judgment is the final determination of the rights 
of the parties in the action or proceeding, and may be entered in 
term or vacation. 

Sec. 145. Judgment may be given for or against one or more 
of several plaintiffs, and for or against one or more of several de- 
fendants ; and it may, when the justice of the case requires it, 
determine the ultimate rights of the parties on each side, as between 
themselves. 

Sec. 146. In an action against several defendants, the court 
may, in its discretion, render judgment against one or more of 
them, leaving the action to proceed against the others, whenever a 
several judgment is proper. 

Sec. 147. The relief granted to the plaintiff, if there be no 
answer, shall not exceed that which he shall have demanded in his 
complaint; but in any other case, the court may grant him any 
relief consistent with the case made by the complaint and embraced 
Within the issue. 

Src. 148. An action may be dismissed or judgment of nonsuit 
entered in the following cases: First. By the plaintiff himself, at 
any time before trial, upon the payment of costs, if a counter-claim 
has not been made. If a provisional remedy has been allowed, the 
undertaking shall thereupon be delivered by the clerk to the de- 
fendant, who may have his action thereon. Second. By either 
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party upon the written consent of the other. Third: : By the 
court, when the plaintiff fails to appear on the trial, and the de- 
fendant appears and asks for the dismissal. Fourth. By the 
court, when, upon the trial, and before the final submission of the 
case, the plaintiff abandons it. Fifth. By the court, upon motion 
of the defendant, when, upon the trial, the plaintiff fails to prove a 
sufficient case for the jury. The dismissal in the first two subdi- 
visions shall be made by an entry in the clerk’s register. Judg- 
ment may thereupon be entered accordingly. 

Sec. 149. In‘every case other than those mentioned in the last 
section, the judgment shall be rendered on the merits. 


x 


CHAPTER II. 


+ 


JUDGMENT UPON FAILURE TO ANSWER. 


Sec. 150. Judgment may be had, if the defendant fail to an- 
swer, as follows: First. In an action arising upon contract for 
the recovery of money or damages only, if no answer has been 
filed with the clerk of the court within the time specified in the 
summons, or such further time as may have been granted, the clerk, 
upon application of the plaintiff, shall enter the default of the de- 
fendant, and immediately thereafter enter judgment for the amount 
specified in the summons, including the costs, against the defendant, 
or against one or more of several defendants, in the cases provided 
for in section thirty-two. Second. In other actions, if no answer 
has been filed with the clerk of the court within the time specified 
in the summons, or such further time as may have been granted, 
the clerk shall enter the default of the defendant; and thereafter 
the plaintiff may apply, at the first or any subsequent term of the 
court, for the relief demanded in the complaint. If the taking of 
an account, or the proof of any fact, be necessary to enable the 
court to give judgment or to carry the judgment into effect, the 
court may take the account or hear the proof, or may, in its discre- 
tion, order a reference for that purpose. And where the action is 
for the recovery of damages, in whole or in part, the court may 
order the damages to be assessed by a jury ; or if, to determine the 
amount of damages, the examination of a long account be neces- 
sary, by a reference, as above provided. Third. In actions where 
the service of the summons was by publication, the plaintiff, upon 
the expiration of the time designated in the order of publication, 
may, upon proof of the publication, and that no answer has been 
filed, apply for judgment; and the court shall thereupon require 
proof to be made of the demand mentioned in the complaint, and 
if the defendant be not a resident of the territory, shall require the 
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plaintiff or-his agent to be examined on oath respecting any pay- 
ments that have been made to the plaintiff, or to any one for his 
use, on account of such demand, and may render judgment for the 

amount which he is entitled to recover. 


CHAPTER II. 
OF ISSUES AND THE MANNER OF THEIR DISPOSITION. 


Sec. 151. An issue arises when a fact or conclusion of law is 
maintained by the one party and controverted by the other. Issues | 
are of two kinds: First. Of law. Second. Of fact. i 

Sec. 152. An issue of law arises upon a demurrer to the com- | 
plaint or answer, or to some part thereof. i 

Sec. 153. An issue of fact arises: First. Upon a material alle- į 
gation in the complaint controverted by the answer. Second. Upon | 
new matters in the answer, except an issue of law is joined therein. | 

Sec. 154. An issue of law shall be tried by the court, unless | 
it be referred, upon consent, as provided in chapter six of this title. | 

Sec. 155. An issue of fact shall be tried by a jury, unless a 
jury trial is waived or a reference ordered, as provided in this act. 
Where there are issues of both law and fact to the same complaint, 
the issues of law shall be first disposed of. 

Sec. 156. The clerk shall enter causes upon the calendar of | 
the court according to the date of the issue. Causes once placed 
on the calendar, for a general or special term, if not tried or heard | 
at such term, shall remain upon the calendar from court to court, | 
until finally disposed of. 

Sec. 157. Either party may bring the issue to a trial, or toa | 
hearing, and, in the absence of the adverse party, (unless the | 
court, for good cause, otherwise direct) may proceed with his case | 
and take a dismissal of the action, or a verdict or judgment, as the 
case may require. 

Sec. 158. A motion to postpone a trial, on the ground of the 
absence of evidence, shall only be made upon affidavit showing the 
materiality of the evidence expected to be obtained, and that due 
diligence has been used to procure it. The court may also require 
the moving party to state upon affidavit the evidence which he 
expects to obtain; and if the adverse party thereupon admit that 
such evidence would be given, and that it be considered as actually | 
given on the trial, or offered and overruled as improper, the trial | 
shall not be postponed. 
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CHAPTER IV. 
TRIAL BY JURY. 
ARTICLE I.—FORMATION OF THE JURY. 


Sec. 159. When the action is called for trial by jury, the clerk 
shall prepare separate ballots, containing the names of the jurors 
summoned who have appeared and not been excused, and deposit 
them ina box. He shall then draw from the box twelve names, 
and the persons whose names are drawn shall constitute the jury. 
If the ballots become exhausted before the jury is complete, or if, 
from any cause, a juror or jurors be excused or discharged, the 
sheriff shall summons, under the direction of the court, from the 
citizens of the county, and not from bystanders, so many qualified 
persons as may be necessary to complete the jury. The jury shall 
consist of twelve persons, unless the parties consent to a less num- 
ber. The parties may consent to any number not less than three. 
Such consent shall be entered by the clerk in the minutes of the 
trial. 

Sec. 160. As soon as the jury is completed, an oath or affirm- 
ation shall be administered to the jurors, in substance that they, 
each of them, will well and truly try the matter in issue between 
, the plaintiff, and , the defendant, and a true ver- 
dict render according to the evidence. 

Sec. 161. Either party may challenge the jurors, but when 
there are several parties on either side, they shall join in a chal- 
lenge before it can be made. The challenges shall be to individual 
jurors, and shall either be peremptory or for cause. Each party 
shall be entitled to four peremptory. challenges. 

Sec. 162. Challenges for cause may be taken on one or more 
of the following grounds: First. A want of any of the qualifica- 
tions prescribed by statute to render a person competent as a juror. 
Second. Consanguinity or affinity within the third degree to either 
party. Third. Standing in the relation of guardian and ward, 
master and servant, employer and clerk, or principal and agent, to 
either party; or being a member of the family of either party ; 
or a partner in business with either party; or being security on any 
bond or obligation for either party. Fourth. Having served as a 
juror or been a witness on a previous trial between the same par- 
ties for the same cause of action. Fifth. Interest on the part of 
the juror in the event of the action, or in the main question involved 
in the action, except the interest of the juror as a member or citi- 
zen of a municipal corporation. Sixth. Having formed or expressed 
an unqualified opinion or belief as to the merits of the action. 
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Seventh. The existence of a state of mind in the juror evincing 
enmity against or bias to either party. 

Sec. 103. Challenges for cause shall be tried by the court. 
The juror challenged, and any other person, may be examined as 
a witness on the trial of the challenge. 


ARTICLE II.——CONDUCT OF THE TRIAL. 


Sec. 164. If, after the empanneling of the jury and before a 
verdict, a juror become sick, so as to be unable to perform his duty, 
the court may order him to be discharged. In that case the trial 
may proceed with the other jurors, or a new jury may be sworn, 
and the trial begin anew; or the jury may be discharged, and a 
new jury then or afterwards impanneled. 

Sec. 165. In charging the jury, the court shall state to them 
all matters of law which it thinks necessary for their information in 
giving their verdict; and, if it state the testimony of the case, it 
shall also inform the jury that they are the exclusive judges of all 
questions of fact. The court shall furnish to either party, at the 
time, upon request, a statement in writing of the points of Jaw con- 
tained in the charge, or shall sign, at the time, a statement of such 
points prepared and submitted by the counsel of either party. 

Sec. 100. After hearing the charge, the jury may either de- 
cide in court‘or retire for deliberation. If they retire, they shall 
be kept together in a room provided for them, or some other con- 
venient place, under the charge of one or more officers, until they 
agree upon their verdict, or are discharged by the court. The 
officer shall, to the utmost of his ability, keep the jury together, 
separate from other persons; he shall not suffer any communication 
to be made to them, or make any himself, unless by order of the 
court, except to ask them if they have agreed upon their verdict; 
and he shall not, before the verdict is rendered, communicate to 
any person the state of their deliberations or the verdict agreed 
upon 

Sec. 167. Upon retiring for deliberation, the jury may take 
with them all papers (except depositions) which have been received 
as evidence in the case, or copies of such papers as ought not, in 
the opinion of the court, to be taken from the person having them 
in possession ; and they may also take with them notes of the testr 
mony, or other proceedings on the trial, taken by themselves or any 
of them; but none taken by any other person. 


Spo. 168. After the jury have retired for deliberation, if there 


be a disagreement between them as to any part of the testimony, 
or if they desire to be informed of any point of law arising in the 
cause, they may require the officer to conduct them into cqurt. 
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Upon their being brought into court, the information required shall 
be given in the presence of, or after notice to, the parties or counsel. 

Sec. 169. In all cases where a jury are discharged, or pre- 
vented from giving a verdict, by reason of accident, or other cause, 
during the progress of the trial, or after the cause is submitted to 
them, the action may be again tried immediately, or at a future 
time, as the court may direct. 

Sec. 170. While the jury are absent, the court may adjourn, 
from time to time, in respect to other business; but it shall never- 
theless be deemed open for every purpose connected with the cause 
submitted to the jury, until a verdict is rendered, or the jury dis- 
charged. The court may direct the jury to bring in a sealed ver- 
dict, at the opening of the court, in case of an agreement during a 
recess, or adjournment for the day. A final adjournment of the 
court for the term shall discharge the jury. 

Sec. 171. When the jury shall have agreed upon their verdict, 
they shall be conducted into court by the officer having them in 
charge.. Their names shall then be called, and they shall be asked 
by the court, or clerk, whether they have agreed upon their ver- 
dict; and if the foreman answer in the affirmative, they shall, on 
being required, declare the same. 

Sec. 172. If the verdict be informal, or insufficient in not cov- 
ering the whole issue or isstiés submitted, the verdict may be cor- 
rected by the jury, under the advice of the court, or the jury may 
be again sent out. 

Sec. 173. When the verdict is given, and is not informal or 
insufficient, the clerk shall immediately record it in full, in the 
minutes, and shall read it to the jury, and inquire of them whether 
it be their verdict. If any juror disagree, the jury shall be again 
sent out; but if no disagreement be expressed, the verdict shall be 
complete, and the jury shall be discharged from the case. 


ARTICLE DI.——THE VERDICT. 


Sec. 174. The verdict of the jury is either general or special. 
A general verdict is that by which they pronounce generally upon 
all or any of the issues, either in favor of the plaintiff or defendant ; 
a special verdict is that by which the jury find the facts only, 
leaving the judgment to the court. The special verdict shall pre- 
sent the conclusions of fact established by the evidence, and not 
the evidence to prove them; and those conclusions of fact shall so 
be presented as that nothing shall remain to the court but to draw 
from them conclusions of law. 

Sec. 175. In an action for the recovery of money only, or spe- 
cific real property, the jury, in their discretion, may render a 
general or special verdict. In all other cases the court may direct 
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the jury to find a special verdict in writing upon all or any of the 
issues, and in all cases may instruct them, if they render a general 
verdict, to find upon “particular questions of fact to be stated in 
writing, and may direct a written finding thereon. The special 
finding or verdict shall be filed with the clerk and entered upon the 
minutes. Where a special finding of facts shall be inconsistent 
with the general verdict, the former shall control the latter, and the 
court shall give judgment accordingly. 

Sec. 176. When a verdict is found for the plaintiff, in an action 
for the recovery of money, or for the defendant, when a counter- 
claim for the recovery of money is established, exceeding the 
amount of the plaintiff’s claim as established, the jury shall also find 
the amount of the recovery. 

Sec. 177. In an action for the recovery of specific personal 
property, if the property has not been delivered to the plaintiff, or 
the defendant, by his answer, claim a return thereof, the jury, if 
their verdict be in favor of the plaintiff, or if, being in favor of the 
defendant, they also find that he is entitled to a return thereof, 
shall find the value of the property, and may at the same time 
assess the damages, if any are claimed in the complaint or answer, 
which the prevailing party has sustained by reason of the taking or 
detention of such property. 

Sec. 178, Upon receiving a verdict, an entry shall be made 
by the clerk in the minutes of the court, specifying the time of trial, 
the names of the jurors and witnesses, and the verdict; and where 
a special verdict is found, either the judgment rendered thereon, 
or, if the ease be reserved for argument or further consideration, 
the order thus reserving it. 


CHAPTER V. 
TRIAL BY THE COURT. 


Sec. 179. Trial by jury may be waived by the several parties 
to an issue of fact, in actions arising on contract, and with the 
assent of the court in other actions, in the manner following: First. 
By failing to appear at the trial. Second. By written consent, in 
person or by attorney, filed with the clerk. Third. By oral con- 
sent, in open court, entered in the minutes. The court may pre- 
scribe by rule what shall be deemed a waiver in other cases. 

Sec. 180. Upon the trial of an issue of fact by the court, its 
decision shall be given in writing, and filed with the clerk, within 
ten days after the trial took place. In giving the decision, the 
facts found and the conclusions of law shall be separately stated. 
Judgment upon the decision shall be entered accordingly., 


SECOND SESSION. : 118 


Sec. 181. Chancery cases may be tried by the court, with or 
without the finding of a jury upon issue formed by the court; and 
ona judgment upon an issue of law, if the taking of an account 
be necessary to enable the court to complete the judgment, a 
reference may be ordered. 


CHAPTER VI. 


OF REFERENCES, AND TRIAL BY REFEREES. 


Sec. 182. All or any of the issues in the action, whether of 
fact or law, or both, may be referred, upon the written consent of 
the parties, 

Sec. 1838. When the parties do not consent, the court may, 
upon the application of either, or of its own motion, direct a refer- 
ence in the following cases : 

Sec. 184. When the trial of an issue of fact shall require the 
examination of a long account on either side; in which case the 
referees may be directed to hear and decide the whole issue, or to 
report upon any specific question of fact involved therein ; or, 

When the taking of an account shall be necessary for the inform- 
ation of the court, before judgment upon an issue of law, or for 
carrying a judgment or order into effect; or, 

When a question of fact other than upon the pleadings shall 
arise, upon motion or otherwise, in any stage of the action. 

Sec. 185. When it is necessary for the information of the 
court in a special proceeding, 

Ec. 180. A reference may be ordered to any person or per- 
sons, not exceeding three, agreed upon by the parties. If the 
parties do not agree, the court or judge may appoint one or more, 
not exceeding three. ; 

Sec. 187. When the appointment of referees is made by the 
court or judge, each referee shall be: 

ist. Qualified as a juror as provided by statute. 

2d. Competent as a juror between parties. ` 

Sec. 188. Whenthe referees are chosen by the court, each 
party shall have the same right to challenge, as to such referees, to 
be made and determined in the same manner and with like effect, 
as in the formation of juries, except that neither party shall be en- 
titled to a peremptory challenge. Subject to the limitations and 
directions prescribed im the order of reference, the trial by referees 
shall be conducted in the same manner as a trial by the court. 
They shall have the same power to grant adjournments, administer 
oaths, to preserve order, and punish all violations thereof, upon such 
imal, and to compel the attendance of witnesses, and to punish them 
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for nonattendance, or refusal to be sworn or testify, as is possessed 
by the court. 

Sec. 189. The report of the referees shall state the facts found, 
and when the order of reference includes an issue of law, it shall 
state the conclusions of law separately from the facts. The referees 
shall file with their report the evidence received upon the trial. If 
evidence offered by either party shall not be admitted on the trial, 
and the party offering the same except to the decision rejecting such 
evidence at the time, the exception shall be noted by the referees, and 
they shall take and receive such testimony, and file it with the re- 
port. Whatever judgment the court may give upon the report, it 
shall, when it appears that such evidence was frivolous or inadmissi- 
ble, require that the party at whose instance it was taken and re- 
ported to pay all costs and disbursements thereby incurred. 

Sec. 190. ‘The report shall be filed with the clerk. If it be 
filed in term time, either party may, within such time as may be 
prescribed by the rules of court, or by special order, move to set 
the same aside or for judgment thereon, or such order or proceed- 
ing as the nature of the case may require. If the report be filed 
in vacation, the like proceedings may be had at the next term fol- 
lowing. The court may affirm or set aside the report, either in 
whole or in part. If it affirm the report, it shall give judgment 
accordingly. If the report be set aside, either in whole or in part, 
the court may make another order of reference, as to all, or so 
much of the report as is set aside, to the original referees, or others, 
or it may find the facts and determine the law itself, and give judg- 
ment accordingly. Upon a motion to set aside a report, the con- 
clusions thereof shall be deemed and considered as the verdict ofa 


jury. 
CHAPTER VII. 
ARTICLE I.—EXCEPTIONS. 


Sec. 191. An exception is an objection taken at the trial toa , 
decision upon a matter of law, whether such trial be by jury, court 
or referees, and whether the decision be made during the formation | 
of a jury, or in the admission of evidence, or in the charge to a jury, | 
or at any other time from the calling of the action for trial to the 
rendering of the verdict or decision. But no exception shall be 
regarded on a motion for a new trial, or on an appeal, unless the 
exception be material, and affect the substantial rights of the parties. | 

Sec. 192. The point of the exception shall be particularly | 
stated, and may be delivered in writing to the judge, or if the party 
require it, shall be written down by the clerk. When delivered in 
writing, or written down by the clerk, it shall be made conformable 
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to the truth, or be at the time corrected until it is so made conform- 
able. When not delivered in writing, or written down as above, 1t 
may be entered in the judge’s minutes, and afterwards settled in a 
statement of the case, as provided in this act. 

Sec. 198. No particular form of exception shall be required. 
The objection shall be stated, with so much of the evidence, or 
other matter, as is necessary to explain it, but no more; and the 
whole as briefly as possible. 

Sec. 194. When a cause has been tried by the court or referees, 
and the decision or report is not made immediately after the closing 
of the testimony, the decision or report shall be deemed excepted to 
on a motion for a new trial or on appeal, without any special notice 
that an exception is taken thereto. 


ARTICLE I.—NEW TRIALS. 


Sec. 195. A new trial is a reéxamination of an issue of fact, in 
the same court, after a trial and decision by a jury, court or 
referees, in actions at law; but in chancery cases, such reéxamina- 
tion shall be called a rehearing; and motions for a new trial or re- 
hearing, as the case may be, shall be conducted as in this article 

rovided. “ 

3 Sec. 196. The former verdict or other decision may be vacated, 
and a new trial or rehearing granted on the application of the party 
aggrieved, for any of the following causes materially affecting the 
substantial rights of the party: First. Irregularity in the proceed- 
ings of the court, jury or adverse party, or any order of the court 
or abuse of discretion by which either party was prevented from 
having a fair trial. Second. Misconduct of the jury. Third. 
Accident or surprise, which ordinary prudence could not have 
guarded against. Fourth. Newly discovered evidence, material for 
the party making the application, which he could not, with reasona~ 
ble diligence, have discovered and produced at the trial. Fifth. 
Excessive damages, appearing to have been given under the influ- 
ence of passion or prejudice. Sixth. Insufficiency of the evidence 
to justify the verdict or other decision, or that it is against law. 
Seventh. Error in law, occurring at the trial, and excepted to by 
the party making the application. 

_ Sec. 197. When the application is made for a cause mentioned 
in the first, second, third and fourth subdivisions of the last section, 
it shall be made upon affidavit; for any other cause, it shall be 
made upon a statement prepared as provided in the next section. 

Sec. 198. The party intending to move for a new trial shall 
give notice of the same within two days after the trial, and shall, 
within five days after such notice, prepare and file with the clerk 
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the affidavit required by the last section, or a statement of the 
grounds on which he intends to rely. If no affidavit or statement 
be filed within five days after the notice, the right to move for a 
new trial shall be deemed to be waived: The statement shall con- 
tain so much of the evidence or reference thereto, as may be nec- 
essary to explain the grounds taken, and no more. Such state 
ment, when containing any portion of the evidence of the case, and 
not agreed to by the adverse party, shall be settled by the judge, 
upon notice. On the argument, reference may also be made to the 
pleadings, depositions, and documentary evidence on file, and to 
the minutes of the court. If the application be made upon affida- 
vits filed, the adverse party may use counter-affidavits on the hear 
ing. Any counter-affidavits shall be filed with the clerk one day, 
at least, previous to the hearing. | 

Sec. 199. ‘The application for a new trial or rehearing shall be | 
made at the earliest period practicable, after filing the affidavit or | 
statement. 


CHAPTER VII. 
THE MANNER OF GIVING AND ENTERING JUDGMENT. 


Sec. 200. When trial by jury has been had, judgment shall 
be entered by the clerk, in conformity to the verdict, within twenty- 
four hours after the rendition of the verdict, unless the court order 
the case to be reserved for argument or further consideration, or 
grant a stay of proceedings. 

Sec. 201. When the case is reserved for argument or further 
consideration, as mentioned in the last section, it may be brought 
by either party before the court for argument. 

Sec. 202. If a counter-claim, established at the trial, exceed 
the plaintiff’s demand, so established, judgment for the defendant 
shall be given for the excess; or, if it appear that the defendant 
is entitled to any other affirmative relief, judgment shall be given 
accordingly. 

Sec. 203. In an action to recover the possession of personal 
property, judgment for the plaintiff may be for the possession or 
value thereof, in case a delivery cannot be had, and damages for 
the detention. If the property have been delivered to the plaintif, 
and the defendant claim a return thereof, judgment for the defent- 
ant may be for the return of the property, or the value thereof, m 
case a return cannot be had, and damages for taking and withhold- 
ing the same. 

Sec. 204. The clerk shall keep among the records of the court 
a book for the entry of judgments, to be called the “ Judgment 
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Book,” in which each judgment shall be entered, and shall’ specify 
clearly the relief granted, or other determination of the action. 

Sec. 205. If a party die after a verdict or decision upon any 
issue of fact, and before judgment, the court may, nevertheless, 
render judgment thereon. Such judgment shall not be a lien on 
the real property of the deceased party, but shall be payable in 
the course of administration on his estate. 

Sec. 206. Immediately after entering the judgment, the clerk 
shall attach together and file the following papers, which shall con- 
stitute the judgment-roll: First. In case the complaint be not 
answered by any defendant, the summons, with the affidavit or proof 
of service and the complaint, that the default of the defendant in 
not answering was entered, and a copy of the judgment. Second. 
In all other cases, the summons, pleadings, and a copy of the judg- 
ment, and any orders relating to a change of the parties. 

Sec. 207. Immediately after the filing of the judgment-roll, 
the clerk shall make the proper entries of the judgment, under 
appropriate heads, in the docket kept by, him; and, from the time 
the judgment is docketed, it shall become a lien upon all the real 
property of the judgment debtor, not exempt from execution, in 
the county, owned by him at the time, or which he may afterwards 
acquire, until the said lien expires. The lien shall continue for 
two years, unless the judgment be previously satisfied. 

Sec. 208. The docket mentioned in the last section is a book 
which the clerk shall keep in his office, with each page divided into 
eight columns, and headed as follows. Judgment Debtors; Judg- 
ment Creditors; Judgment; Time of Entry; Where Entered in 
Judgment Book; Appeals, when taken; Judgment of Appellate 
Court; Satisfaction of Judgment, when entered. If judgment be 
for the recovery of money or damages, the amount shall be stated in 
the docket under the head of Judgment; if the judgment be for 
any other relief, a memorandum of the general character of the 
relief granted shall be stated. The names of the defendants shall 
be entered in the docket in alphabetical order. 

Suc. 209. The docket kept by the clerk shall be kept open at 
all times, during office hours, for the inspection of the public, 
without charge; and it shall be the duty of the clerk to arrange 
the several dockets kept by him in such a manner as to facilitate 
their inspection. 

Sec. 210. A transcript of the original docket, certified by the 
clerk, may be filed with the recorder of any other county; and, 
from the time of the filing, the judgment shall become adien upon all 
the real property of the judgment debtor, not exempt from execu- 
tion, in such county, owned by him at the time, or which he may 
afterwards acquire, until the said lien expires. The lien shall con- 
tinue for two years, unless the judgment be previously satisfied. 
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Src. 211. Satisfaction of a judgment may be entered in the 
elerk’s docket upon an execution returned satisfied, or upon an 
acknowledgment of satisfaction filed with the clerk, made in the 
manner of an acknowledgment of a conveyance of real property, 
by the judgment creditor ; or within one year after the judgment, 
by the attorney, unless a revocation of his authority be previously 
filed. Whenever a judgment shall be satisfied in fact, otherwise 
than upon an execution, it shall be the duty of the party or attorney 
to give such acknowledgment; and, upon motion, the court may 
compel it, or may order the entry of satisfaction to be made with- | 
out it. 


TITLE VII 


OF THE EXECUTION OF JUDGMENT IN CIVIL ACTIONS. 


CHAPTER I. 


THE EXECUTION. x 

Sec. 212. The party in whose favor judgment is given, may, 
at any time within five years from the entry thereof, issue a writ of 
execution for its enforcement, as prescribed in this chapter of this 
act. 

Sec. 213. The writ of execution shall be issued in the name of 
the people of the United States of the territory of Idaho, scaled 
with the seal of the court, and subscribed by the clerk, and shall 
be directed to the sheriff, and shall intelligibly refer to the judg- 
ment, stating the court, the county where the judgment roll is filed, 
the names of the parties, the judgment, and, if it be for money, 
the amount thereof, and the amount actually due thereon, and shall 
_ require the sheriff substantially as follows: First. If it be against 
the property of the judgment debtor, it shall require the sheriff to 
satisfy the judgment, with interest, out of the personal property of 
such debtor, and if sufficient personal property cannot be found, 
then out of his real property ; or, if the judgment be a lien upon 
real property, then out of the real property belonging to him on the 
day the judgment was docketed ; or, if the execution be issued to 
a county other than the one in which the judgment was recovered, 
on the day when the transcript of the docket was filed in the ‘office 
of the recorder of such county, stating such day, or at,any time 
thereafter. Second. If it be against real or personal property, in 
the hands of the personal representatives, heirs, devisees, legatees, 
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tenants of real property, or trustees, it shall require the sheriff to 
satisfy the judgment, with interest, out of such property. Third. 
Tf it be against the person of the judgment debtor, it shall require 
the sheriff to arrest such debtor, and commit him to the jail of the 
county until he pay the judgment, with interest, or be discharged 
according to law. Fourth. If it be for the delivery of the pos- 
session of real or personal property, it shall require the sheriff to 
deliver the possession of the same, particularly describing it, to the 
party entitled thereto, and may, at the same time, require the sheriff 
to satisfy any costs, damages, rents, or profits recovered by the 
same judgment, out of the personal property of the party against 
whom it was rendered, and the value of the property for-which the 
judgment was recovered, to be specified therein, if a delivery 
thereof cannot be had; and if sufficient personal property cannot 
be found, then out of real property, as provided in the first subdi- 
vision of this section. 

Sec. 214. When a writ of execution is issued on a judgment 
recovered against two or more persons, in an action upon a joint 
contract, in which action all the defendants were not served with 
summons, or did not appear, it shall direct the sheriff to satisfy 
the judgment out of the joint property of all the defendants, and 
the individual property only of the defendants who were served, or 
who appeared in the action.” In other respects, the writ shall con- 
tain the directions specified in the first subdivision of the last section. 

Sxc. 215. The execution may be made returnable at any time, 
not less than five nor more than sixty days after its receipt by the 
sheriff, to the clerk with whom the judgment roll is filed. 

Sec. 216. Where a judgment requires the payment of money, 
or the delivery of real or personal property, the same shall be 
enforced, in those respects, by execution. Where it requires the 
performance of any other act, a certified copy of the judgment may 
be served upon the party against whom it is given, or upon the 
person or officer who is required thereby, or by law, to obey the 
same, and his obedience thereto enforced. 

Src. 217. After the lapse of five years from the entry of judg- 
ment, an execution shall be issued only by leave of the court, on 
motion. Such leave shall not be given, unless it be established by 
the oath of the party, or other proof, that the judgment, or some 
part thereof, remains unsatisfied and due. 

Sec. 218. Notwithstanding the death of a party after judg- 
ment, execution thereon against his property may, upon permission 
granted by the probate court, be issued and executed, in the same 
manner, and with the same effect, as if he were still living. 

Sec. 219. Where the execution is against the property of the 
judgment debtor, it may be issued to the sheriff of any county in 
the territory. Where it requires the delivery of real or personal 
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property, it shall be issued to the sheriff of the county where the 
property, or some part thereof, is situated. Executions may be 
issued, at the same tithe, to different counties. 

Sec. 220. All goods, chattels, moneys, and other property, 
real and personal, of the judgment debtor, not exempt by law, and 
all property and rights of property seized and held under attach- 
ment in the action, shall be liable to execution. Until a levy, prop- 
erty shall not be affected by the execution. Shares and interests 
in any corporation or company, and debts and credits, and other 
property not capable of manual delivery, may be attached on exe- 
cution in like manner as upon writs of attachment. Gold dust, and 
gold and silver bullion, shall be returned by the officer as so mnch 
money collected at its current value, without exposing the same to 
sale. 

Src. 221. All real and personal estate belonging to any married 
woman at the time of her marriage, and all which she may have 
acquired subsequently to such marriage, or to which she shall have 
after become entitled in her own right, and all her personal earn- 
ings, and all the issues, rents, and profits of such real estate, shall 
not be liable to attachment for or execution upon any liability or 
judgment against the husband, so long as she or any minor child of 
her body shall be living: provided, that her separate property shall 
be liable for debts owing by her at the time of her marriage. 

Src. 222. The following property shall be exempt from execu- 
tion or attachment, except as is hereafter specially provided: First. 
A homestead, not exceeding three thousand dollars in value, to in- 
clude the dwelling house and other buildings, and the land or lots 
upon which they stand. Second. All wearing apparel of every 
person and family. Third. All private libraries, musical instru- 
ments, family pictures, and keepsakes. Fourth. To each house- 
holder, two beds and bedding, and one additional bed and bedding 
for every two members of the family, and other houschold goods 
and utensils and furniture, not exceeding two hundred and fifty 
dollars in value. Fifth. To cach householder, one horse, two cows, 
with the calves, ten swine, two stands of bees, one hundred domes- 
tic fowls, and provisions, and feed for the comfortable maintenance 
of such household and family for six months: provided, that in 
case such houscholder shall not possess or shall not desire to retain 
the animals named above, he may select from his stock and retain 
other animals, not to exceed three hundred dollars in value. Sixth. 
To a farmer, the tools, implements, and farming utensils actually 
used about the farm, two yoke of oxen, with yokes and chains, or 
one span of horses, with harness, and one wagon; and to any cart- 
man or teamster, one span of horses or mules, or one yoke of oxen, 
with their harness, or yoke and chains, and one cart or wagon, with 
which such cartman or teamster habitually earns his, livelihood. 


SECOND SESSION, » i21 


Seventh. To a mechanic, the tools and instruments used to carry 
on the trade, occupation, or business in which he is engaged for his 
support, or the support of his family; also material, not exceeding in 
value two hundred dollars. Eighth. To physicians, their libraries 
and medicines, to the value of two hundred dollars. Ninth. To 
attorneys, clergymen, teachers, and other professional men, their 
libraries. Tenth. All property of the territory, or of any county, in- 
corporated city, town, or village therein, or of any public or munic- 
ipal corporation of like character. Eleventh. All fire-arms kept for 
the use of any person or family. ‘Twelfth. To any person, a skiff or 
small boat, with its oars, sails, and rigging, not exceeding in value 
fifty dollars. ‘Thirteenth. Tho tent and furniture, including a table, 
camp stools, bed and bedding, of a miner; his rocker, shovels, 
spades, picks, wheelbarrows, pumps, and other instruments used in 
mining, not to exceed in value two hundred dollars, with provisions 
‘necessary for his support for one month. Fourteenth. A sufficient 
quantity of hay, or grain, or feed, for keeping for three months, 
the animals mentioned in the several subdivisions of this section as‘ 
‘exempted from execution and attachment. But no article of prop- 
erty mentioned in this section shall be exempt from an execution 
issued upon a mortgage thereon, or for any tax levied thereon: 
provided, that no mortgage made by a married man of any proper- 
ty exempt from execution and attachment by this act, shall be of 
any validity, unless the wife join in such mortgage, and the same 
be witnessed and acknowledged by her as is required in case of a 
deed conveying her interest in real estate. ; 

Sec. 223, Any single man, or a married màn, his wife joining 
him in the waiver, may waive the benefit, if they act by an agree- 
ment in writing, to be witnessed and acknowledged in the manner 
required in a deed conveying real estate. 

Suc. 224. In all cases, the defendant himself may select the 
property which is exempt. 

Sec. 225. When a sheriff or other officer has levied upon or 
attached, or is about to levy upon or attach personal property which 
is claimed to be by law exempt from execution or attachment, the 
sheriff or other officer shall, if required by the person claiming, 
forthwith summon three discreet and disinterested men, having the 
qualifications of jurors, and resident in the vicinity where the prop- 
erty is found, and administer to them an oath impartially to examine 
and determine how much, if any, of said property is so exempt. 
Such persons shall have full power to summon witnesses, administer 
the necessary oaths, and adjourn from time to time, not longer than 
three days in all. They shall also have power to appraise the 
property claimed, and the other property of the claimant, so far as 
may be necessary to determine what portion of it is exempt. They 
shall deliver their decision to the sheriff in writing, and he shall 
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forthwith deliver to the person claiming, such as is by them decided 
exempt from execution; but nothing in this section contained shall 
prevent the person claiming the property from giving a bond and 
trying his right before the district court, as is provided in cases for 
trying the right of property claimed by other persons than the 
judgment debtor. 

See, 226. The sheriff shall execute the writ against the prop- 
erty of the judgment debtor by levying on a sufficient amount of 
property, if there be sufficient; collecting or selling the things in 
action, and selling the other property, and paying to the plaintiff 
or his attorney so much of the proceeds as will satisfy the judg- 
ment, or depositing the amount with the clerk of the court; any 
excess in the proceeds over the judgment and the sheriff’s fees shall 
be returned to the judgment debtor. When there is more property 
of the judgment debtor than is sufficient to satisfy the judgment 
and the sheriffs fees, within the view of the sheriff, he shall levy 
only on such part of the property as the judgment debtor may mdi- 
cate: provided, that the judgment debtor be present and indicate 
at the time of the levy such part: and provided, that the property 
indicated be amply sufficient to satisfy such judgment and fees. 

Sec. 227. Before the sale of property on execution, notice 
thereof shall be given, as follows: First. In case of perishable 
property, by posting written notice of the time and place of sale 
in three public places of the township or city where the sale is to 
take place, for such a time as may be reasonable, considering the 
character and condition of the property. Second. In case of other 
personal property, by posting a similar notice in three public places 
of the township or city where the sale is to take place, not less than 
five nor more than ten days successively. In case of real property, 
by posting a similar notice, particularly describing the property, 
for twenty days successively, in three public places of the town- 
ship or city where the property is situated, and also where the 
property is to be sold; and publishing a copy thereof once a week, 
for the same period, in a newspaper in the county, if there be one. 

Sec. 228. An officer selling without the notice prescribed by 
the last section, shall forfeit five hundred dollars to the agerieved 
party, in addition to his actual damages ; and a person willfully 
taking down or defacing the notice posted, if done before the sale 
or satisfaction of the judgment, (if the judgment be satisfied before 
sale) shall forfeit five hundred dollars. È 

Sec. 229. AH sales of property under execution shall be made 
at auction to the highest bidder, and shall be made between the 
hours of nine in the morning and five in the afternoon ; after suf 
ficient property has been sold to satisfy the execution, no more 
shall be sold. Neither the officer holding the execution nor his 
deputy shall become a purchaser at such sale. When the sale_is 
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of personal property, capable of manual delivery, it shall be within 
view of those who attend the sale, and be sold in such parcels as 
are likely to bring the highest prices; and when the sale is of real 
property, and consists of several known lots or parcels, they shall 
be sold separately; or when a portion of such real property is 
claimed. by a third person, and he requires it to be sold separately, 
such portion shall be thus sold. The judgment debtor, if present 
at the sale, may also direct the order in which property, real or 
personal, shall be sold, when such property consists of several 
known lots or parcels, or of articles which can be sold to advantage 
separately ; and the sheriff shall be bound to follow such directions. 

Sec. 230. If a purchaser refuse to pay the amount bid by 
him for property struck off to him ata sale under execution, the 
officer may again sell the property, at any time, to the highest bid- 
der; and if any loss bé occasioned thereby, the officer may recover 
the amount of such loss, with costs, by motion, upon preyious notice 
of five days, before any court, or before any justice of the peace, 
if the same shall not exceed his jurisdiction. 

Sec. 231. Such court or justice shall proceed, in a summary 
manner, to give judgment and issue execution therefor forthwith ; 
but the defendant may claim a jury. And the same proceeding 
may be had against any subsequent purchaser who may refuse to 
pay; and the officer may, in his discretion, thereafter reject the bid 
of any person so refusing. 

Sec. 232. The two preceding sections shall not be construed 
to make the officer liable for any more than the amount bid by the 
second or subsequent purchasers, and the amount collected from 
the purchaser refusing to pay. 

Sec. 233. When the purchaser of any personal property, capa- 
ble of manual delivery, shall pay the purchase money, the officer 
making the sale shall deliver to the purchaser the property, and, if 
desired, shall execute and deliver to him a certificate of the sale 
and payment. Such certificate shall convey to the purchaser all 
the right, title, and interest which the debtor had in and to such 
property on the day the execution was levied. 

Sec. 284, When the purchaser of any personal property not 
capable of manual delivery, shall pay the purchase money, the 
oficer making the sale shall execute and deliver to the purchaser 
a certificate of sale and payment. Such certificate shall convey to 
the purchaser all right, title, and interest which the debtor had in 
and to such property on the day the execution was levied. i 

Sec. 285. Upon a sale of real property, when the estate is 
less than a leasehold of two years’ unexpired term, the sale shall be 
absolute. In all other cases, the real property sold shall be subject 
to redemption, as provided in this act. The officer shall give to the 
purchaser a certificate of the sale, containing: First. A par- 
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ticular description of the real property sold. Second. The price 
paid for each district, lot or parcel. Third. The whole price paid. 
Fourth. When subject to redemption, it shall be so stated. A 
duplicate of which certificate shall be filed by the officer with the 
recorder of the county. 

Sec. 236. Property sold subject to redemption, as provided in 
the last section, or any part sold separately, may be redeemed in 
the manner hereinafter provided, by the following persons, or their 
successors in interest: First. The judgment debtor, or his suc- 
cessor in interest, in the whole or any part of the property. Second. 
A creditor, having a lien by judgment or mortgage, on the property 
sold. The persons mentioned in the second subdivision of this sec- 
tion are in this act termed redemptioners. 

Sec. 237. The judgment debtor, or a redemptioner, may 
redeem the property from the purchaser within six months after the 
sale, on paying the purchaser the amount of his purchase, with 
eighteen per cent. thereon in addition, together with the amount of 
any assessments or taxes which the purchaser may have paid there- 
on; and if the purchaser be also a creditor, having a lien prior to 
that of the redemptioner other than the judgment under which the 
purchase was made, the amount of such lien, with interest. 

Src. 238. If the property be so redeemed by a redemptioner, 
either the judgment debtor, or another redemptioner, may, within 
sixty days after the last redemption, again redeem it from the last 
redemptioner, on paying the sum paid on such last redemption, with 
four per cent. thereon in addition, and the amount of any assess- 
ments or taxes, which the said last redemptioner may have paid 
thereon, after the redemption by him, with interest on such amount ; 
and the amount of any liens held by said last redemptioner prior 
to his own, with interest in addition: provided, that the judgment 
under which the property was sold need not be paid as a hen. The 
property may be again redeemed, and as often as the debtor or a 
redemptioner, within sixty days after the last redemption, pay the 
amount of the last redemption, with four per cent. thereon m addi- 
tion, and the amount of any assessments or taxes which the said last 
previous redemptioner paid after the redemption by him, with in- 
terest thereon; and the amount of any liens other than the judg- 
ment under which the property was sold, held by the said last 
redemptioner, previous to his own, with interest. Notice of redemp- 
tion shall be given to the sheriff. If no redemption be made within 
six months after sale, the purchaser or his assignee shall be entitled 
to a conveyance; or if so redeemed, whenever sixty days have 
elapsed, and no other redemption has been made, and notice thereof 
given, the time for redemption shall have expired, and the last 
redemptioner or his assignee be entitled to asheriff’s deed. If the 
debtor redeem at any time before the time for redemption expires, 
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the effects of the sale shall be terminated, and he be restored to his 
estate. 

Sec. 239. The payment mentioned in the last two sections may 
be made to the purchaser, or redemptioner, as the case may be, or 
for him, to the officer who made the sale, and a tender of the money 
shall be equivalent to payment. ; 

Src. 240. A redemptioner shall produce to the officer, or person 
from whom he seeks to redeem, and serve with his notice to the 
sheriff: First. A copy of the docket of the judgment under which 
he claims the right to redeem, certified by the clerk of the court, 
or of the county, where the judgment is docketed ; or if he redeem 
upon a mortgage or other lien, a note of the record thereof, certi- 
fied by the recorder. Second. A copy of any assignment neces- 
sary to establish his claim, verified by the affidavit of himself, or 
of a subscribing witness thereto; and, Third. An affidavit by 
himself, or his agent, showing the amount then actually due on the 
lien. i 

Sec. 241. Until the expiration of the time allowed for redemp- 
tion, the court may restrain the commission of any waste on the 
property, by order granted, with or without notice, on the applica- 
tion of the purchaser or the judgment creditor. But it shall not 
be deemed waste for the person in possession of the property at the 
time of sale, or entitled td possession afterwards, during the period 
allowed for redemption, to continue to use it in the same manner in 
which it was previously used, or to use it in the ordinary course of 
husbandry, or to make the necessary repairs of buildings thereon, 
or to use wood or timber on the property therefor, or for the repair 
. of fences, or for fuel in his family, while he occupies the property. 

Sec. 242. The purchaser, from the time of the sale until a 
redemption, and a redemptioner, from the time of his redemption 
until another redemption, shall be entitled to receive from the tenant 
in possession the rents of the property sold, or the value of the use 
and occupation thereof: provided, that in case the property shall 
be redeemed as provided in this act, the amount of such rents and 
profits which may have been received by such purchaser or redemp- 
tioner, or which said purchaser or redemptioner may have been 
entitled to claim or receive, unless such claim shall be released to 
the person claiming such right of redemption, shall be deducted 
from the amount which such purchaser or redemptioner would be 
entitled to receive on such redemption. 

Sec. 248. If the purchaser of real property sold on execution, 
or his successor in interest, be evicted therefrom, in consequence of 
irregularity in the proceedings concerning the sale or of the reversal 
or discharge of the jndgment, he may recover the price paid, with 
interest, from the judgment creditor. If the purchaser of property 
at sheriff’s sale, or his successor in interest, fail to recover posses- 
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sion in consequence of irregularity in the proceedings concerning 
the sale, or because the property sold was not subject to execution 
and sale, the court having jurisdiction thereof shall, on petition of 
such party in interest, or his attorney, revive the original judgmént 
for the amount paid by such purchaser at the sale, with interest 
thereon, from the time of payment, at the same rate that the original 
judgment bore; and when so revived, the said judgment shall have 
the same effect as the original judgment of said court, of that date, 
and bearing interest as aforesaid ; and any other or after acquired 
property, rents, issues or profits of the said debtors, shall be liable 
to levy and the sale under execution in satisfaction of such debt; 
provided, that no property of such debtor sold, bona fide, before the 
filing of such petition, shall be subject to the lien of said judgment; 
and, provided further, that notice of the filing of such petition shall 
be made by filing a notice thereof in the recorder’s office of the 
county where such property may be situated; and that said judg- 
ment shall be revived in the name of the original plaintiff or 
plaintiffs, for the use of said petitioner, the party in interest. All 
sales ordered by the court sha be conducted in the same manner 
as sales upon execution. 


CHAPTER II. 


CLAIM TO PROPERTY LEVIED UPON AND ATTACHED. 

Sec. 244. When any other than the judgment debtor shall 
claim property levied upon or attached, he may have the right to 
demand and receive the same from the sheriff or other officer 
making the attachment or levy, upon his making an affidavit that 
the property is his, or that he has a right to the immediate possession 
thereof, stating on oath the value thereof, and giving to the sheriff 
or officer a bond, with sureties, in double the value of such property, 
conditioned that he will appear at the next term of the district court 
[of the district] in which the property was seized, which shall com- 
mence ten days or more after the bond is accepted by the sheriff or 
other officer, and make good his title to the same, or that he will 
return the property or pay its value to the said sheriff or other 
officer. If the sheriff or other officer require it, the sureties shall, 
justify, as in other cases; and in case they do not so justify when 
required, the sheriff or officer shall retain the property. If the 
sheriff or officer do not require the bail to justify, he shall stand 
good for their sufficiency. He shall date and indorse his accept- 
ance upon the bond. 

Sec. 245. The officer shall return the affidavit, bond and justi- 
fication, if any, to the office of the clerk of the district court, and 
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the clerk shall place the same upon his trial docket at the first term, 
which shall commence ten days or more after it was accepted by 
the sheriff or officer, as above provided for, and it shall stand for 
trial at that term. 

Sec. 246. The person claiming the property shall be plaintiff, 
and the sheriff and plaintiff in the execution defendants. 

Src, 247. Ifthe claimant makes good his title to the property, 
the bond shall be cancelled ; if to a portion thereof, a like propor- 
tion of the bond shall be cancelled; but if he shall not maintain his 
title, judgment shall be rendered against him and his sureties for 
the value of the property, or for such a less amount as shall not 
exceed the amount due on the original execution or attachment. 
Where the judgment is in favor of the sheriff for the entire property, 
the claimant shall pay the costs; where the claimant recovers all 
the property, judgment shall be given in favor of the claimant for 
costs; where the claimant recovers a portion of the property only, 
the costs shall be apportioned: when the plaintiff m the execution 
or attachment, or the court may, if they shall be of dpinion that the 
sheriff attached or levied upon said property without the exercise of 
due caution, adjudge him to pay the costs, or any portion thereof. 


CHAPTER HL ~ 
PROCEEDINGS SUPPLEMENTARY TO THE EXECUTION. 


Sec. 248. When an execution against property of the judg- 
ment debtor, or of any one of the county where he resides, or if he 
do not reside in this territory, to the sheriff of the county where 
the judgment creditor, at any time after such return is made, shall 
be entitled to an order from a judge of the court, requiring such 
judgment debtor to appear and answer concerning his property, be- 
fore such judge, or a referee appointed by him, at a time and place 
specified in the order ; but no judgment debtor shall be required to 
attend before a judge or referee out of the county in which he re- 
sides, when proceedings are taken under the provisions of this act. 

Sec. 249. After the issuing of an execution against property, 
and upon proof upon affidavit of a party or otherwise, to the satis- 
faction of the court, or of a judge thereof, that any judgment 
debtor has property which he unjustly refuses to apply towards the 
satisfaction of the judgment, such court or judge may, by an order, 
require the judgment debtor to appear at a specified time and place 
before such judge, or referee appointed by him, to answer concern- 
ing the same ; and such proceedings may thereupon be had for the 
application of the propérty of the judgment debtor toward the sat- 
isfaction of the judgment, as are provided upon the return of an 
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execution. Instead of the order requiring the attendance of the 
judgment debtor, the judge may, upon affidavit of the judgment 
creditor, his agent or attorney, if it appear to him that there ig 
danger of the debtor absconding, order the sheriff to arrest the 
debtor and bring him before the judge. Upon being brought before 
the judge, he may be ordered to enter into an undertaking, with 
sufficient security, that he will attend from time to time before the 
judge or referee, as shall be directed during the pendency of pro- . 
ceedings, and until the final determination thereof, and will not in 
the meantime dispose of any portion of his property not exempt 
from execution. In default of entering into such undertaking, he 
may be committed to prison. 

Sec. 250. After the issuing of an execution against property, 
any person indebted to the judgment debtor may pay to the sherif 
the amount of his debt, or so much thereof as may be necessary to 
satisfy the execution, and the sheriff's receipt shall be a sufficient 
discharge for the amount so paid. 

Src. 251. After the issuing and return of an execution against 
property of a judgment debtor, or of any one of several debtors in 
the same judgment, and upon proof by affidavit or otherwise, to the 
satisfaction of the judge, that any person or corporation has prop- 
erty of such judement debtor, or is indebted to him in an amount 
exceeding fifty dollars, the judge may, by an order, require such 
person or corporation, or any officer or member thereof, to appear 
at a specified time and place, before him, or a referee appointed by 
him, and answer concerning the same. ‘ 

Src. 252. Witnesses may be required to appear and testify 
before the judge, or referee, upon any procecdings under this act, 
in the same manner as upon the trial of an issue. 

Sec. 258. The judge may order any property of the judgment 
debtor, not exempt from execution, in the hands of such debtor or 
any other person, or due to the judgment debtor, to be applied 
toward the satisfaction of the judgment; except that the earnings 
of the debtor, for his personal services, at any time within thirty 
days next preceding the order, shall not be so applied, when it shall 
be made to appear by the debtor’s affidavit, or otherwise, that such 
earnings are necessary for the use of a family supported wholly or 
in part by his labor. 

sec. 254. If it appear that a person or corporation alleged to 
have property of the judgment debtor, or indebted to him, claims 
an interest in the property adverse to him, or denies the debt, the 
court or judge may authorize, by an order to that effect, the judg 
ment creditor to institute a suit against such person or corporation 
for the recovery of such interest or debt; and the court or judge 
may, by an order, forbid a transfer or other disposition of such in- 
terest or debt, until an action can be commenced and prosecuted to 
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judgment. Such order may be modified or vacated by a judge 
granting the same, or the court in which the action is brought, at 
any time, upon such terms as may be just. 

Src. 255. If any person, party, or witness, disobey an order 
of the referee, properly made in the proceedings before him under 
this chapter, he may be punished by the court or judge ordering 
the reference, for a contempt. 


TITLE VII. 


ACTIONS IN PARTICULAR CASES. 


CHAPTER . I. 
ACTIONS FOR THE FORECLOSURE OF MORTGAGES. | 


Sec. 256. There shall be but one action for the recovery of 
debt, or the enforcement of any right secured by a mortgage, or 
lien, upon real estate, or personal property, which shall be for an 
enforcement of said lien, or mortgage, in accordance with the pro- 
visions of this chapter. In'‘such action the court shall have power 
before judgment, or decree, to direct a sale of the encumbered 
property, or of such part thereof as shall be necessary, and the 
application of the proceeds to the payment of the costs and expenses 
of the sale, the costs of the writ, and the amount due to the plaintiff. 
If it shall appear, from the sheriff’s return, that there is a deficiency 
of such proceeds, and a balance still due to the plaintiff, the judg- 
ment shall be docketed for such balance, and shall, from the time 
of such docketing, be a lien upon the real estate of the judgment 
debtor, and an execution may be issued by the clerk of the court, 
as on other judgments, against the property of the judgment debtor, 
to collect such balance or deficiency. 

Sec. 257. If there be surplus money remaining after payment 
of the amount due on the mortgage, lien, or encumbrance, with 
costs, the court may cause the same to be paid to the person entitled 
to it, and in the meantime may direct it to be deposited in court. 

Sec. 258. If the debt for which the mortgage, lien, or encum- 
brance is held be not all due, so soon as sufficient of the property 
has been sold to pay the amount due, with costs, the sale shall 
cease; and afterwards, as often as more becomes due, for principal 
or interest, the court may, on motion, order more to be sold. But 
if the property cannot be sold in portions without injury to the par- 
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ties, the whole may be ordered to be sold in the first instance, and 
the entire debt and costs paid, there being a rebate of interest 
where such rebate is proper. 


CHAPTER H. 


ACTIONS FOR NUISANCE, WASTE, AND WILLFUL TRESPASS, IN CER- 
TAIN CASES, ON REAL PROPERTY. 


Sec. 259. Anything which is injurious to health, or indecent, 
or offensive to the senses, or an obstruction to the free use of prop- 
erty, or the obstruction of any highway, or the closing of the chan- 
nel of any stream used for boating, or rafting logs, lumber, or tim- 
ber, so as to interfere with the comfortable enjoyment of life or 
property, is a nuisance, and the subject of an action. Such action 
may be brought by any person whose property is injuriously 
affected, or whose personal enjoyment is lessened by the nuisance; 
and, by the judgment, the nuisance may be enjoined or abated, as 
well as damages recovered. 

Sec. 200. If a guardian, tenant for life or years, joint tenant, 
or tenant in common of real property, commit waste thereon, any 
person aggrieved by the waste may bring an action against him 
therefor; in which action there may be judgment for treble dam- 
ages. 

“Suc. 261. Any person who shall cut down or carry off any 
wood or underwood, tree or timber, or girdle or otherwise injure 
any tree or timber on the land of another person, or on the street 
or highway in front of any person’s house, village or city lot, or 
cultivated grounds; or on the commons or public grounds of any 
city or town, or on the street or highway in front thereof, without 
lawful authority, shall be liable to the owner of such land, or to 
such city or town, for treble the amount of damages which may be 
assessed therefor, in a civil action, in any court having jurisdiction. 

SEC. 262. Nothing in the last section shall authorize the 
recovery of more than the just value of timber taken from unculti- 
vated wood land for the repair of the public highway or bridge 
upon the land or adjoining it. 

Sec. 263. Ifa person recover damages for a forcible or unlaw- 
ful entry in or upon, or detention of, any building, or any unculti- 
vated real property, judgment may be entered for three times the 
amount at which the actual damages are assessed. 
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CHAPTER UI. 


ACTIONS TO DETERMINE, CONFLICTING CLAIMS TO REAL PROPERTY, 
AND OTHER PROVISIONS RELATING TO ACTIONS CONCERNING 
REAL ESTATE. 


Sec. 264. An action may be brought by any person in posses- 
sion, by himself or his tenant, of real property, against any per- 
son who cldims an estate or interest therein adverse to him, for the 
purpose of determining such adverse claim, estate, or interest. 

Sec. 265. If the defendant in such action disclaim in his 
answer any interest or estate in the property, or suffer judgment 
to be taken against him without answer, the plaintiff shall not 
recover costs. = 

Sec. 266. Any person who has a legal or equitable estate in 
real property, either by grant, demise, devise, operation of law, or 
prior possession, and who has a right to the immediate possession 
thereof, may recover such possession by an action at law. Such 
action shall be commenced against the person in the actual pos- 
session of the property, except, that when such person occupies 
under another, as tenant or lessee, the lessor, or person claiming 
the rent, may be joined with such occupant as defendant, at the 
option of the plaintiff in the action, and where the plaintiff in such 
action shows a right to recover the real property, or a portion 
thereof, he [may] also recover damages for the withholding the 
same: provided, that where the plaintiff shows a right to recover 
at the time the action was commenced, but, if it appear that his 
right has terminated during the pendency of the action, the ver- 
dict and judgment shall be according to the fact, and the plaintiff 
may recover damages for the withholding the property; and in all 
eases where the jury shall find a verdict for either party, they shall 
find the nature and duration of the estate of the party in the prop- 
erty described in the complaint, or in the part thereof to which 
such party is entitled, and such other facts as the court may direct. 

Sec. 267. When damages are claimed for withholding the 
property recovered, upon which permanent improvements have 
been made by a defendant, or those under whom he claims, holding 
under color of title adversely to the claims of the plaintiff, in good 
faith, the value of such improvements shall be allowed as a set-off 
against such damages. 7 

‘Sec. 268. The court in which an action is pending for the re 
covery of real property, or a judge thereof, may, on motion, upon 
notice to either party, for good cause shown, grant an order allow- 
ing to such party the right to enter upon the property, and make 
survey and measurement thereof, for the purposes of the action. 
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Sec. 269. The order shall describe the property, and a copy 
thereof shall be served on the owner or occupant; and thereupon 
such party may enter upon the property, with necessary surveyors 
and assistants, and make such survey and measurements; but if 
any unnecessary injury be done to the property, he shall be liable 
therefor. 

Sec. 270. A mortgage of real property shall not be deemed a 
conveyance, whatever its terms, so as to enable the owner of the 
mortgage to recover possession of the real property without a fore- 
closure and sale. 

Sec. 271. The court may, by injunction, on good cause shown, 
restrain the party in possession from doing any act to the injury of 
real property during the foreclosure of a mortgage thereon; or 
after a sale on execution, before a conveyance. 

Sec. 272. When real property shall have been sold on execu- 
tion, the purchaser thereof, or any person who may have succeeded 
to his interest, may, after his estate becomes absolute, recover 
damages for injury to the property by the tenant in possession, after 
sale and before possession is delivered under the conveyance. 

Sec. 278. An action for the recovery of real propérty against 
a person in possession, cannot be prejudiced by an alienation made 
by such person, either before or after the commencement of the 
action. 


CHAPTER IV. 
ACTIONS FOR THE USURPATION OF AN OFFICE OR FRANCHISE. 


Sec. 274. An action may be brought by the district attorney 
in the name of the people of the United States and of the territory 
of Idaho, upon his own information, or upon the complaint of a 
private party, against any person who usurps, intrudes into, or un- 
lawfully holds or exercises any public office, civil or military, or any 
franchise within this territory. And it shall be the duty of the 
district attorney to bring the action, whenever he has reason to 
believe that any such office or franchise has been usurped, intruded 
into, or unlawfully held or exercised by any person, or when he is 
directed to do so by the governor. 

Sec. 275. Whenever such action is brought, the district at- 
torney, in addition to the statement of the cause of action, may 
also set forth in the complaint the name of the person rightly entitled 
_ to the office, with a statement of his right thereto ; and in such case, 
upon proof by affidavit that the defendant has received fees or 
emoluments belonging to the office, and by means of his usurpation 
thereof, an order may be granted by a judge of the supreme court, 
or a district judge, for the arrest of such defendant, and holding 
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him to bail; and thereupon he may be arrested, and held to bail, 
in the same manner, and with the same effect, and subject to the 
same rights and liabilities, as in other civil actions where the de- 
fendant is subject to arrest. 

Src. 276. In every such case, judgment may be rendered upon 
the right of the defendant, and also upon the right of*the party 
alleged to be entitled ; or only upon the right of the defendant, as 
justice shall require. 

Src. 277. If the judgment be rendered upon the right of the 
person alleged to be entitled, and the same be in favor of such 
person, he shall be entitled, after taking the oath of office, and 
executing such official bond as may be required by law, to take 
upon himself the execution of the office. 

Sec. 278. If the judgment be rendered upon the right of the 
person so alleged to be entitled, in favor of such person, he may 
recover, by action, the damages which he shall have sustained by 
reason of the usurpation of the office by the defendant. 

Sec. 279. When several persons claim to be entitled to the ~ 
game office or franchise, one action may be brought against all such 
persons, in order to try their respective rights to sich office or 
franchise. 

Sec. 280. When a defendant, against whom such action has 

_ been brought, is adjudged guilty of usurping or intruding into, or 
unlawfully holding any office, franchise, or privilege, judgment shall 
he rendered that such defendant shall be excluded from the office, 
franchise, or privilege, and that he pay the costs of the action. 
The court may also, in its discretion, impose upon the defendant a 
fine, not exceeding five thousand dollars; which fine, when collected, 
shall be paid into the treasury of the territory. 


TITLE IX. 


APPEALS IN CIVIL ACTIONS. 


CHAPTER I. 
APPEALS IN GENERAL. 


Src. 281. A judgment, or order, in a civil action, except when 
expressly made final by this act, may be reviewed as prescribed by 
this title, and not otherwise. 

Seg. 282. An order made out of court, without notice to the 
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adverse party, may be vacated or modified without notice, by the 
judge who made it, or may be vacated or modified on notice, in the 
manner in which other“motions are made. 

Sec. 283. Any party aggrieved may appeal in the cases pre- 
scribed in this title. The party appealing shall be known as the 
appellant, and the adverse party as the respondent. 

Sec. 284. An appeal may be taken: First. From a final judg- 
ment in an action or special proceeding commenced in the court in 
which the judgment is rendered, within one year after the rendi- 
tion of the judgment. Second. From a judgment rendered onan 
appeal from the probate court, within ninety days after the rendition 
of the judgment. Third. From an order granting or refusing a 
new trial or a rehearing; from an order refusing to change the 
place of trial of an action or proceeding after a motion is made 
therefor, in the cases provided by law, or on the ground that the 
judge is disqualified from hearing or trying the same; from an order 
granting or dissolving an injunction, and from an order refusing to 
grant or dissolve an injunction, and from any special order made after 
final judgment, within sixty days after the order is made and en- 
tered in the minutes of the court. This section shall not extend 
to appeals to the district court from orders or judgments of the 
probate courts, but shall extend to judgments rendered in the dis- 
trict court on such appeals. 

Sec. 285. The appeal shall be made by filing with the clerk 
of the court with whom the judgment or order appealed from is 
entered, a notice stating the appeal from the same, or some specific 
part thereof, and serying a copy of the notice upon the adverse 
party, or his attorney. 

Sec. 286. When the party who has the right to appeal wishes 
a statement of the case to be annexed to the record of the judg- 
ment or order, he shall, within twenty days after the entry-of such 
judgment or order, prepare such statement, which shall contain the 
grounds upon which he intends to rely on the appeal, and so much 
of the evidence as may be necessary to explain the grounds, and 
no more ; and shall file the same with the clerk. The respondent 
may, within five days thereafter, prepare amendments to the state- 
ment, and serve a copy on the appellant. If such amendments are 
admitted, the statement shall be corrected accordingly ; and, if not 
admitted, the statement and amendnents shall be presented to the 
judge who tried or heard the case, upon notice of two days to the 
eee and a true statement shall thereupon be settled by such 
udge. 

Sec. 287. If the party shall omit to make a statement within 
the time above limited, he shall be deemed to have waived his right 
thereto; and when a statement is made, and the parties shall omit, 
within the several times above limited, the one party to propose 


: SECOND SESSION. * 185 
amendments, the other to notify an appearance before the judge, 
they shall be respectively deemed, the former to have agreed to the 
statement as proposed, and the latter to have agreed to the amend- 
ment as proposed, and no settlement of the statement, or certificate 
thereto by the judge shall be required. 

Sec. 288. The several periods of time above limited may be 
enlarged upon good cause shown by the judge before whom the 
cause was tried. 

Sec. 289. The statement, when settled by the judge, shall be 
signed by him, with his certificate that the same has been allowed 
and is correct; when the statement is agreed upon by the parties, 
they or their attorneys shall sign the same, with their certificate 
that it has been agreed upon by them and is correct. In either 
case, when settled or agreed upon, it shall be filed with the clerk. 

Src. 290. The clerk shall annex the statement, if the appeal 
be from a final judgment, to the judgment roll; if the appeal be 
from an order, to such order, or a copy thereof. 

Sec. 291. The provisions of the last preceding sections shall 
not apply to appeals taken from an order made upon an affidavit 
filed, but such affidavit shall be annexed to the order in the place 
of the statement mentioned in those sections. 

Sec. 292. Upon an appeal from a judgment, the court may re- 
view any intermediate order involving the merits, and necessarily 
affecting the judgment. 

Sec. 298. Upon an appeal from a judgment or order, the 
appellate court may reverse, affirm, or modify the Judgment or or- 
der appealed from, in the respect mentioned in the notice of appeal, 
and as to any or all of the parties; and may set aside, or confirm, 
or modify any or all of’ the proceedings subsequent to or dependent 
upon such judgment or order; and may, if necessary or proper, 
order a rehearing. When the judgment or order is reversed or 
modified, the appellate court may make complete restitution of all 
property and rights lost by the erroneous judgment or order; and 
when it appears to the appellate court that the appeal was made for 
delay, it may add to the costs such damages as may be just. 

Sec. 294. On an appeal from a final judgment, the appellant 
shall furnish the court with a copy of the notice of appeal, the judg- 
ment roll, and the statement annexed, (if there be one) certified 
by the clerk to be a correct copy. On appeal from a judgment 
rendered on appeal, or from an order, the appellant shall furnish the 
court with a copy of the notice of appeal, the judgment or order 
appealed from, and a’ copy of the papers used in the hearing of the 
court below—such copies to be certified by the clerk to be correct. 
If any written opinion be placed on file, on rendering the judgment 
or making the order in the court below, a copy shall be furnished. 
If the appellant fail to furnish the requisite papers, the appeal may 
be dismissed. 
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CHAPTER I. 


w 


APPEALS TO THE SUPREME COURT FROM THE DISTRICT COURT. 


Sec. 295. An appeal may be taken to the supreme court from 
the’ district courts in the following cases: First. From a final judg- 
ment rendered in an action or special proceeding, commenced in 
those courts or brought into those courts from another court. 
Second. From an order granting or refusing a new trial or rehear- 
ing; from an order refusing to change the place of trial of an action 
or proceeding, after a motion is made therefor, in the cases provided 
by law, or on the ground that a judge is disqualified from hearing 
- or trying the same; from an order granting or dissolving an injunc- 
tion, and from any special order made after final judgment. 

Sec. 296. To render an appeal effectual for any purpose, in any 
ease, a written undertaking shall be executed on the part of the 
appellant, by at least two sureties, to the effect that the appellant 
will pay all damages and costs which may be awarded against him 
on the appeal—not less than three hundred dollars; or that sum 
shall be deposited with the clerk with whom the judgment or order 
was entered, to abide the event of the appeal. Such undertaking 
shall be filed or such deposit made with the clerk, within five days 
after the notice of appeal is filed. 

Sec. 207. If the appeal be from a judgment or order directing 
the payment of money, it shall not stay the exccution of the judg- 
ment or order, unless a written undertaking be executed on the part 
of the appellant, by two or more sureties, stating their place of resi- 
dence and occupation, to the effect that they are bound in double 
the amount named in the judgment or order, that if the judgment or 
order appealed from, or any part thereof, be affirmed, the appellant 
shall pay the amount directed to be paid by the judgment or order, 
or the part of such amount as to which the judgment or order shall : 
be affirmed, if affirmed only in part; and all damages and costs 
which shall be awarded against the appellant upon the appeal. 

Sec. 298. If the judgment or order appealed from direct the 
assignment or delivery of documents, or personal property, the 
execution of the judgment or order shall not be stayed by appeal, 
unless the things required to be assigned or delivered be placed 
in the custody of such officer or receiver as the court may appoint; 
or, unless an undertaking be entered into on the part of the appel- 
lant, with at least two sureties, and in such amount as the court 
or judge thereof, or probate judge, may direct, to the effect that the 
appellant will obey the order of the appellate court upon the appeal. 

Sec. 299. If the judgment or order appealed from direct the 


execution of a conveyance or other instrument, the execution of the 


SECOND SESSION. ' 137 


judgment or order shall not be stayed by the appeal, until the 
instrument is executed and deposited with the clerk with whom the 
judgment or appeal is entered, to abide the judgment of the appel- 
late court. 

Sec. 800. If the judgment or order appealed from direct the - 
sale or delivery of possession of real property, the execution of the 
same shall not be stayed, unless a written undertaking be executed 
~ on the part of the appellant, with two or more sureties, to the effect 
that during the possession of such property by the appellant, he will 
not commit or suffer to be committed any waste thereon; and that, 
if the judgment be affirmed, he will pay the value of the use and 
occupation of the property, from the time of the appeal until the 
delivery of the possession thereof, pursuant to the judgment or order 
—not exceeding a sum to be fixed by the judge of the court by 
which the judgment was rendered or order made, and which shall 
be specified in the undertaking. When the judgment is for the sale 
of mortgaged premises and the payment of a deficiency.arising upon 
the sale, the undertaking shall also provide for the payment of such 
deficiency. 

Sec- 301. Whenever an appeal is perfected, as provided by 
the preceding sections in this chapter, it shall stay all further pro- 
ceedings in the court below, upon the judgment or order appealed 
from, or upon the matter embraced therein; but the court below 
may proceed upon any other matter included in the action, and not 
affected by the judgment or order appealed from. And the court 
below may, in its discretion, dispense with or limit the security 
required by said sections, when the appellant is an executor, 
administrator, trustee, or other person acting in another’s right. 

Sec. 802. The undertaking prescribed by sections two hundred 
and ninety-six, two hundred and ninety-seven, two hundred and 
ninety-eight, and three hundred, may be in one instrument or sev- 
eral, at the option of the appellant. 

Sec. 808. An undertaking upon an appeal shall be of no effect, 
unless it be accompanied by the affidavit of the sureties, that they 
are each worth the amount specified therein, over and above all 
their just debts and liabilities, exclusive of property exempt from 
execution; except, where the judgment exceeds three thousand 
dollars, and the undertaking on appeal is executed by more than 
two sureties, they may state in their affidavit that they are severally 
worth*amounts less than that expressed in the undertaking, if the 
whole amount be equivalent to that of two sufficient sureties, The 
adverse party may, however, except to the sufficiency of the sureties 
within five days after the filing of the undertaking, and unless 
they or other sureties justify before a judge of the court below, or 
a probate judge, or the county clerk, within five days thoreafter, 
upon notice to the adverse party, to the amount stated in their affi- 
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davit, the nppeal shall be regarded as if no such undertaking had 
been given; and in all cases where an undertaking is required on 
appeal, by the provisions of this chapter of this act, a deposit in the 
court below of the amount of the judgment appealed from, and 
three hundred dollars in addition, shall be equivalent to filing the 
undertaking ; and in all cases, the undertaking or deposit may be 
waived, by the written consent of the respondent. 

Sec. 304. In cases not provided for in sections two hundred 
and ninety-seven, two hundred and ninety-eight, two hundred and 
ninety-nine, and three hundred, the perfecting of an appeal, by 
giving the undertaking and the justification of the sureties thereon, 
if required, or making the deposit mentioned in section two hundred 
and ninety-six, shall stay proceedings in the court below upon the 
judgment or order appealed from ; except, that where it directs the 
sale of perishable property, the court below may order the property 
to be sold, and the proceeds thereof deposited, to abide the judg- 
ment of the appellate court. 

Sec. 505. Appeals in the supreme court may be brought to a 
hearing by either party, upon a notice of three days to the opposite 
party. Before the argument, each party shall furnish to the other 
a copy of his points, and authorities, and file one copy thereof with 
the clerk. 

Sec. 806. When judgment is rendered upon the appeal, it 
shall be certified by the clerk of the supreme court to the clerk 
with whom the judgment roll is filed, or the order appealed from is 
entered. In case of appeal from the judgment, the clerk with 
whom the roll is filed shall attach the certificate to the judgment 
roll, and enter a minute of the judgment of the supreme court on 
the docket against the original entry. In cases of appeal from an 
order, the clerk shall enter at length in the record of the court the 
certificate received, and minute against the entry of the order 
appealed from a reference to the certificate, with a brief statement 
that such order had been affirmed, reversed, or modified, as the 
case may be, by the supreme court, on appeal. 


CHAPTER IIT. 
APPEALS TO THE DISTRICT COURT FROM THE PROBATE COURT. 
kod 


Sec. 307. An appeal may be taken from a probate court to the 
district court of the district in which the probate court is held, in 
the following cases: First. From an order or decree admitting a 
will to probate, or refusing the same. Second. From an order 
setting apart property, or making an allowance for the widow or 
children. Third. From an order granting letters testamentary, or 
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of administration, or appointing a guardian of an infant, or of an 
insane person, or of a person incompetent to manage his own prop- 
erty, or refusing to grant such letters, or to make such appointment, 
or making such letters or appointment. Fourth. From an order 
directing the sale or conveyance of real property. Fifth. From 
an order or decree by which a debt, claim, legacy, or distributive 
share is allowed, or payment thereof directed, or by which such 
allowance or direction is refused. Sixth. From an order made on 
the settlement of an executor, administrator, or guardian. Seventh. 
And from any other final judgment or order made by said court in 
any case, civil or criminal: provided, that no appeal shall stay the 
execution of the judgment appealed from, unless a bond be filed as 
provided for in chapter two of this title, as required on appeal from 
the district court to the supreme court: and, provided further, 
that in all cases of appeal from the probate court to the district 
court, the case or order appealed from, shall be heard and tried de 
novo, and upon its merits. 

Src. 808. The appeal shall be taken within thirty days after 
the order or decree appealed from is entered with the clerk. 

Sec. 809. Appeals from the probate court shall be brought to 
a hearing at the earliest period practicable. For a failure to prose- 
cute an appeal, or unnecessary delay in bringing it to a hearing, the 
district court may order the appeal-to be dismissed. 


CHAPTER IV. 
APPEALS TO THE DISTRICT COURTS FROM JUSTICES’ COURTS. 


Sec. 810. Judgments in all civil cases rendered by justices 
may be reviewed by the district court. When the appeal is taken 
~an questions of law alone, it shall be heard on a statement of the 
case prepared as prescribed in title nine of this act. When the 
appeal is taken on questions of fact, or on the questions of both 
law and fact, the action shall be tried anew in the district court, 
and either party may, on such trial, demand a jury. 

Sec. 311. Upon an appeal heard upon a statement of the case, 
the district court may review all orders affecting the judgment ap- 
pealed from, and may set aside, or confirm, or modify, any or all of 
the proceedings subsequent to or dependant upon said judgment, 
and may, if necessary or proper, order a new trial. For a failure 
to prosecute an appeal, or unnecessary delay in bringing to a hear- 
ing, a district court, after notice, may order the appeal to be dis- 
missed. 
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- TITLE X. 


OF WRITS OF ERROR. 


CHAPTER I. 
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Sec. 816. The notice may be served on the defendant in error, 
or his attorney of record, by any sheriff within this county, and 
shall be by delivering him a copy thereof, or it may be served by 
any other disinterested person; and the return of the sheriff en- 
dorsed thereon, or the affidavit of such other disinterested person, 
shall he evidence thereof, and if served ten days before the return 
day, the cause may be heard at that term. If returned not found, 
the ert of error may make such order for the service or publica- 
tien of pties, as shall appear mast likely in the particular case, to 
cuor Lnowiole of the preceeding ty the defowlant in error, and 
parr. aprec Pas if the -tiee hold hen persaally served, 
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Sev. 525. When the supreme court shall be equally divided in 
opinion, the cause shall stand continued until all the judges are 
present. 

Sec. 326. Whenever, on the trial of an action at law, in the 
district court, it shall be found to turn on important or doubtful 
principles of law, the court may direct a special verdict to be 
found; and in all cases the parties may agree upon the facts—and 
such agreement, in writing, signed by the parties or their attorneys, 
shall be made part of their record; and all questions of law arismg 
on special verdicts, agreed cases, motions for new trial, and all 
others in any manner arising in the district courts, in law or equity, 
may be adjourned into the supreme court for decision; and the 
supreme court may give judgment, or remand the cause, or make 
an order according to the law and justice of the case. 
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Sio os. ‘The summons. as prailed in the In teete shall 
deseri.> ths judgment and require the person suramened <» show 
cause why he shuld not he bound by it, and shall he served in the 
same manner, and returnable within the same time, as the original 
summons. It shall not be necessary to file a new complaint. 

Sec, 320. ‘The summons shall be accompanied by an affidavit 
of the plaintiff, his agent, representative or attorney, that the judg- 
ment, or some part thereof, remains unsatisfied, and shall specify 
the amount due thereon. 

Sec. 330. Upon such summons, the defendant may answer 
within the time specified therein, denying the judgment, or setting 
up any defense which may have arisen subsequently, or he may 
deny his liability on the obligation upon which the judgment was 
recovered, except a discharge from such liability by the statute of” 
limitation. 

Sec. 831. If the defendant in his answer deny the judgment, 
or set up any defense which may have arisen subsequently, the 
summons, with the affidavit annexed, and the answer, shall consti- 
tute the written allegations in the case; if he deny his liability on 
the obligation upon which the judgment was recovered, a copy of 
the original complaint and judgment, the summons, with the affidavit 
annexed, and the answer, shall constitute such written allegations. 

Sec. 882. The issue formed may be tried as in other cases; 
but when the defendant denies, in his answer, any liability on the 
obligation upon which the judgment was rendered, if a verdict be 
found against him, it shall be for the amount remaining unsatisfied 
on such original judgment, with interest thereon. 
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CHAPTER IL. 
CONFESSION OF JUDGMENT WITHOUT ACTION. 


Sec. 833. A judgment by confession may be entered without 
action, either for money due or to become due, or to secure any 
person against contingent liability on behalf of the defendant, or 
both, in the manner prescribed by this chapter of this act. 

Sec. 834. A statement in writing shall be made, signed by the 
defendant, and. verified by his oath, to the following effect: First. 
It shall authorize the entry of judgment for a specified sum. 
Second. If it be for money due or to become due, it shall state 
concisely the fact out of which it arose, and shall show that the 
sum confessed therefor is justly due or to become due. Third. If 
it be for the purpose of securing the plaintiff against a contingent 
lfbility, it shall state concisely the facts constituting the liability, 
and shall show that the sum confessed therefor does not exceed the 
same. : 

Sec. 885. The statement shall be filed with the clerk of the 
court in which the judgment is to be entered, who shall indorse 
upon it, and enter in the judgment beok, a judgment of such court 
for the amount confessed, with ten dollars costs ; the statement and 
affidavit, with the judgment indorsed, shall thereupon become the 


judgment roll. 
CHAPTER I. 
SUBMITTING A CONTROVERSY WITHOUT ACTION. 


Sec. 336. Parties to a question in difference which might be 
the subject of a civil action, may, without action, agree upon a case 
containing the facts upon which the controversy depends, and pre- 
sent a submission of the same to any court which would have juris- 
diction if an action had been brought; but it must appear, by affi- 
davit, that the controversy is real and the proceedings in good faith, 
to determine the rights of the parties. The court shall thereupon 
hear and determine the case, and render judgment thereon, as if 
an action were depending. 

Sec. 337. Judgment shall be entered in the judgment book, as 
in other cases, but without costs, for any proceeding prior to the 
trial. The case, the submission, and a copy of the judgment, shall 
constitute the judgment roll. 

Sec. 838. The judgment may be inforced in the same manner 
as if it had been rendered in an action, and shall be in the same 
manner subject to appeal. ° > 


Sec. 889. Persons capable of contracting may submit to ar- 
bitration any controversy which might be the subject of a civil action 
between them, except a question of title to real ‘property in fee or 
for life. This qualification shall not include questions relating 
merely to the partition or boundaries of real property. 

Sec. 340. The submission to arbitration shall be in writing, and 
may be to one or more persons. 

Ec. 341. It may be stipulated in the submission, that it be 
entered as an order of the district court, for which purpose it shall 
be filed with the clerk of such court in the district where the parties, 
or one of them reside. The clerk shall thereupon enter in his 
register of actions a note of submission, with the names of the parties, 
the names of the arbitrators, the date of the submission, when filed, and 
the time limited by the submission, if any, within which the award shall 
bemade. When so entered, the submission shall not be revoked ex- 
cept by the consent of both parties. The arbitrators may be com- 
pelled by the court to make an award, and the award may be in- 
forced by the court, in the same manner as a judgment. If the 
submission be not made an order of the court, it may be revoked at 
any time before the award is made. 7 

Sec. 342. Arbitrators shall have power to appoint a time and 
place for hearing, to adjourn from time to time, to administer oaths 
to witnesses, to hear the allegations and evidence of the parties, 
and to make an award thereon. 

Sec. 843. All the arbitrators shall meet and act together dur- 
ing the investigation ; but when met, a majority may determine any 
question. Before acting, they shall be sworn before an officer 
authorized to administer oaths, faithfully and fairly to hear and ex- 
amine the allegations and evidence of the parties in relation to the 
matters in controversy, and to make a just award according to their 
understanding. 

Sec. 844. The award shall be in writing, and signed by the 
arbitrators, or a majority of them, and delivered to the parties. 
When the submission is made an order of the court, the award shall 
be filed with the clerk, and a note thereof made in his register. 
After the expiration of five days from the filing of the award, upon 
the application of a party, and on filing an affidavit, showing that 
notice of filing the award has been served on the adverse party or 
his attorney, at least four days prior to such application, and that 
no order staying the entry of judgment has been served, the award 
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shall be entered by the clerk in the judgment book, and shall there- 
upon have the effect of a judgment. 

Sec. 845. The court, on motion, may vacate the award upon 
either of the following grounds, and may order a new hearing be- 
fore the game arbitrators, or not, in its discretion: First. That it 
was procured by corruption or fraud. Second. That the arbitra- 
tors were guilty of misconduct, or committed gross error in refus- 
ing, on cause shown, to postpone the hearing, or refusing to hear 
pertinent evidence, or otherwise acted improperly, in a manner in 
which the rights of the party were prejudiced. Third. That the 
arbitrators exceeded their powers in making their award ; or, that 
they refused, or improperly omitted to consider a part of the matter 
submitted to them; or, that the award is indefinite, or cannot be 
performed. 

Sec. 346. The court may, on motion, modify or correct the 
award, where it appears: First. That there was a miscalculation 
in fizures, upon which it was made, or that there is a mistake in the 
description of some person or property therein. Second. When a 
part of the award is upon matters not submitted, which can be sep- 
arated from other parts, and does not affect the decision on the 
matter submitted. Third. When the award, though imperfect in 
form, could have been amended if it had been a verdict, or the im- 
perfection disregarded. 

Brc. 347. The decision upon the motion shall be subject to 
appeal or writ of error, in the same manner as an order which is 
subject to appeal or writ of error in civil actions ; but the judg- 
ment entered before a motion is made shall not be subject to appeal 
or writ of error. ` 

Sec. 548. If a submission to arbitration be revoked, and an 
action be brought therefor, the amount to be recovered shall only 
be the costs and damages sustained in preparing for and attending 
the arbitration. 


CHAPTER V. 


OFFER OF THE DEFENDANT TO COMPROMISE THE WHOLE OR A 
PART OF AN ACTION. 


Sec. 849. The defendant may, at any time before the trial or 
judgment, serve upon the plaintiff an offer to allow judgment to be 
taken against him for the sum or property, or to the effect therein 
specified. If the plaintiff accept the offer, and give notice thereof 
within five days, he may file the summons, complaint, and offer, 
with an affidavit of notice of acceptance, and the clerk shall enter 
judgment accordingly. If the notice of acceptance be not given, 
the offer shall be deemed withdrawn, and shall not be given in ewi- 
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dence ; and if the plaintiff fail to recover a more favorable judg- 
ment, he shall not recover costs, but shall pay the defendant’s costs 
from the time of the offer. 


TITLE XII. 


OF WITNESSES, AND THEIR MANNER OF OBTAINING EVIDENCE. 


CHAPTER I. 
OF WITNESSES. 


Sec. 850. All persons, without exception, otherwise than as 
specified in this chapter of this act, may be witnesses in any action 
or proceeding. No person offered as a witness shall be excluded 
on account of his opinions on matters of religious belief, nor shall 
any person be excluded on account of his interest in the event of 
the action or proceedings, except in the following cases: First. 
When he is a party.to the action or proceeding, or the action or | 
proceeding is prosecuted or defended for his immediate benefit. 
Second. When his interest is a present, certain, and vested in- 
terest. 

Sec. 351. The true test of the interest of a person, which 
shall render him incompetent as a witness, shall be, that he will ° 
gain or lose by the direct legal operation and effect of the judg- 
ment, or that the record of the judgment will be legal evidence for 
or against him in some other action; but nothing im this, or the last 
section, shall prevent a party calling as a witness the adverse party 
to the action, or a person whose interest is adverse, nor a party be- 
ing a witness in the case mentioned in section three hundred and 
eighty. 

ao 302. The following persons shall not be witnesses: First. 
Those who are of unsound mind at the time of their production for 
examination. Second. Children under ten years of age, who, in 
the opinion of the court, appear incapable of receiving just impres- 
sions of the facts respecting which they are examined, or of relating 
them truly. Third. Chinamen, or persons having one-half or more 
of China blood; Indians, or persons having one-half or more of 
Indian blood; and Negroes, or persons having one-half or more of 
Negro blood, in an action or proceeding to which a white person is 
a party. Fourth. Persons against whom judgment has been ren- 
dered upon a conviction for a felony, unless pardoned by the gov- 
ernor, or such judgment has been reversed on appeal. 
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Sec. 858. A husband shall not be a witness for or against his 
wife, nor a wife a witness for or against her husband; nor can 
either, during the marriage or after, be, without the consent of the 
other, examined as to any communication made by one to the other, 
during the marriage. But this exception shall not apply to an 
action or proceeding by one against the other. 

Sec. 354. An attorney or counsellor shall not, without the con- 
sent of his client, be examined as a witness to any communication 
mate. by the client to him, or his advice given thereon in the course 
of professional employment. 

Sec. 855. A clergyman or priest shall not, without the consent 
of the person making the confession, be examined as a witness as to 
any confession made to him in his professional character, in the 
course of discipline enjoined by the church to which he belongs. 

Sec. 856. A licensed physician or surgeon shall not, without 
the consent of his patient, be examined as a witness as to any 
information acquired in attending the patient, which was necessary 
to enable him to prescribe or act for the patient. 

Sec. 857. A public officer shall not be examined as a witness 
as to communications made to him in official confidence, when the 
public interest would suffer by the disclosure. 

Sec. 858. The judge himself, or any juror, may be called as a 
witness by either party; but in such case it shall be in the discre- 
tion of the court or judge to order the trial to be postponed or sus- 
pended, and to take place before another judge and jury. 

Sec. 859. When a witness does not understand and speak the 
English language, an interpreter shall be sworn to interpret for him. 


CHAPTER I. 


MANNER OF COMPELLING THE ATTENDANCE OF WITNESSES, AND 
THEIR RIGHTS AND DUTIES. 


Sec. 860. A subpoena may require not only the attendance of 
the person to whom it is directed, at a particular time and place, 
to testify as a witness, but may also require him to bring any books, 
documents, or other things in his control, to be used as evidence. 
No person shall be required to attend as a witness before any court, 
judge, justice, or any other officer, out of the county in which he 
resides, unless the distance be less than thirty miles from his place 
of residence to the place of trial. 

Sec. 861. The subpoena shall be issued as follows: First. To 
require attendance before a court, or at the trial of an issue therein, 
it shall be issued in the name and under the seal of the court before 
which the attendance is required, or in which the issue is pending. 
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Second. To require attendance out of court, before a judge, justice, 
or any other officer authorized to administer oaths or take testimony 
in any matter, under the laws of this territory, it shall be issued by 
the judge, justice, or other officer, before whom the attendance is 
required. Third. To require attendance before a commissioner 
appointed to take testimony by a court of any other state, territory 
or county, it may be issued by any judge or justice of the peace, in 
places within their respective jurisdictions, with like power to enforce 
attendance, and upon certificate of contumacy to said court, to 
punish contempt of their process, as such judge or justice could 
exercise if the subpoena directed the attendance of the witness 
before their courts in a matter pending therein. : 

Sec. 862. The service of a subpcena shall be made by reading 
the same to the witness, or by delivering a copy thereof to such 
witness, or by leaving such copy with some suitable person at the 
place of his abode, giving or offering to him at the same time, if 
demanded by him, the fees to which he is entitled for travel to and 
from the place designated, and one day’s attendance there. Such 
service may be made by any white male person over eighteen years 
of age; but when made by any other person than an officer author- 
ized to serve process, it shall be proved by the affidavit of the-ferson 
making it. = 

Sec. 863. If a witness be concealed in a building or vessel, so 
as to prevent the service of a subpoena upon him, any court or judge 
or any officer issuing the subpoena may, upon proof by affidavit of 
the concealment, and of the materiality of the witness, make an order 
that the sheriff of the county serve the subpoena, and the sheriff 
shall serve it accordingly, and for that purpose may break into the 
building or vessel where the witness is concealed. 

Src. 364. A person present in court, or before a judicial offi- 
cer, may be required to testify, m the same manner as if he were 
in attendance upon a subpoena issued by such court or officer. 

Sec. 865. It shall be the duty of a witness, duly served with a 
subpeena, to attend at the time appointed, with any papers under 
his control, required by the subpcena, to answer all pertinent and 
legal questions, and, unless sooner discharged, to remain until the 
testimony is closed. 

Sec. 366. A witness shall answer questions legal and pertinent 
to the matter in issue, though his answer may establish a claim 
against himself; but he need not give an answer which shall have 
a tendency to subject him to punishment for a felony, nor need he 
give an answer which will have a direct tendency to degrade his 
character, unless it be to the very fact in issue, or to a fact from 
which the fact in issue would be presumed ; but a witness shall an- 
swer as to the fact of his previous conviction for felony. 

* Sec. 867. Disobedience to a subpcena, or a refusal to be sworn, 
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or to answer as a witness, or to subscribe an affidavit or deposition 
when required, may be punished as a contempt by the court, or 
officer issuing the subpoena, or requiring the witness to be sworn ; 
and if the witness be a party, his complaint may be dismissed, or 
his answer stricken out. 

Sec. 868. A witness disobeying a subpcena, shall also forfeit to 
the party aggrieved the sum of one hundred dollars, and all dama- 
ges which he may sustain by the failure of the witness to attend ; 
which forfeitnre and damage may be recovered in a civil action. 

Sec. 369. In case of failure of a witness to attend, the court 
or officer issuing the subpoena, upon proof: of the service thereof, 
and of the failure of the witness, may issue a warrant to the sher- 
iff of the county to arrest the witness, and bring him before the 
court or officer where his attendance was required. 

Sec. 870. If the witness be a prisoner, confined in jail or pris- 
on within this territory, for any other cause than a sentence for 
felony, an order for his examination in the prison upon deposition, 
or for his temporary removal and production before a court or off- 
cer for the purpose of being orally examined, may be made as fol- 
lows: First. By the court itself, in which the action or special pro- 
ceeding is pending. Second. By a judge of the supreme court, 
district court, or probate judge of the county where the action or 
proceeding is pending, if before a judge or other person out of 
court. 

Sec. 871. Such order can only be made upon affidavit, showing 
the nature of the action or proceeding, the testimony expected from 
the witness, and its materiality. 

Sec. 372. If the witness be imprisoned in the county where 
the action or proceeding is pending, and for a cause other than a 
sentence for felony, his production may be required. In all other 
cases, his examination, when allowed, shall be taken upon deposi- 
tion. 

Sec. 878. Every person who has been in good faith served 
with a subpoena to attend as a witness before a court, judge, com- 
missioner, referee or other person, in a cause where the disobedience 
of the witness may be punished as a contempt, shall be exonerated 
from arrest, in a civil action, while going to the place of attend- 
ance, necessarily remaining there, and returning therefrom. 

Sec. 374. The arrest of a witness, contrary to the last section, 
shall be void; but an officer shall not be liable to the party for 
making the arrest, in ignorance of the facts creating the exonera- 
tion, but shall be liable for any subsequent detention of the party, 
if such party claim the exemption, and make an affidavit stating: 
First. That he has been served with a subpoena to attend as a wit- 
ness before a court, officer, or other person; specifying the same, 
the place of attendance, and the action or proceeding in which the 


SECOND SESSION. 151 


subpoena was issued. Second. That he has not been thus served 
by his own procurement with the intention of avoiding an arrest. 
Third. That he is, at the time, going to the place of attendance, or 
returning therefrom, or remaining there in obedience to the sub- 
pena. The affidavit may be taken by the officer, and shall exon- 
erate him from liability for discharging the witness when arrested. 


CHAPTER III. 
oa 
OF THE EXAMINATION OF PARTIES TO AN ACTION OR PROCEEDING, 
AND OF PERSONS FOR WHOSE IMMEDIATE BENEFIT SUCH AC- 
TION OR PROCEEDING IS PROSECUTED OR DEFENDED. 


Sec. 375. No action to obtain a discovery under oath, in aid 
of the prosecution or defense of another action or proceeding, shall 
be allowed, nor shall any examination of a party-be had on behalf 
of the adverse party, except in the manner provided by this act. 

Sec. 876. <A party to an action or proceeding may be ex- 
amined as a witness, at the instance of the adverse party or of any 
one of several adverse parties; and for that purpose may be com- 
pelled, in the same manner and subject to the same rule of egami- 
nation, as any other witness, to testify at the trial, and he may be 
examined on a commission. 

Sec. 877. The examination of a party thus taken may be rebut- 
ted by adverse testimony. 

Sec. 878. If a party refuse to attend and testify at the trial, 
or to give his deposition before trial, or upon a commission, when 
required, his complaint, answer, or reply may be stricken out and 
judgment taken against him; and he may be, also, in the discretion 
of the court, proceeded against, as in other cases, for a contempt. 

Sec. 879. A party examined by an adverse party, as in this 
chapter provided, may be examined on his own behalf im respect to 
any matter pertinent to the issue; but if he testify to any new mat- 
ter, not responsive to the inquiries put to him by the adverse party, 
or necessary‘ to explain or qualify his answer thereto, or discharge, 
when his answer would charge himself, such adverse party may offer 
himself as a witness on his own behalf, in respect to such new mat- 
ter, and shall be so received. 

Sec. 880. A person for whose immediate benefit the action is 
prosecuted or defended, though not a party to the action, may be 
examined as a witness, in the same manner and subject to the same 
rules of examination as if he were named as a party. 

Sec. 381. Parties may be witnesses on their own behalf, when 
the action is brought for the settlement of, or in relation to, the 
business and accounts of a copartnership then existing, or which 
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hail previously existed, between them, to prove vouchers or items 
of account under one hundred dollars. 


CHAPTER IV. 
OF AFFIDAVITS. 


Sec. 382. An affidavit to be used before any court, judge, or 
officer of this territory, may be taken before any judge or clerk of 
any court, or any justice of the peace, or notary public in this ter- 
ritory. 

Sec. 883. An affidavit taken in another state or territory of 
the United States, to be used in this territory, shall be taken before 
a commissioner appointed by the governor of this territory to take 
affidavits and depositions in such other state or territory, or before 
the judge of a court of record having a seal. 

Sec. 884. An affidavit taken in a foreign country, to be used 
in this territory, shall be taken before an ambassador, minister, or 
consul of the United States, or before any judge of a court of rec- 
ord, having a, seal, in such foreign country. 

Sec. 385. When an affidavit is taken before a judge of a 
court in another state or territory, or a foreign country, the genu- 
ineness of the signature of the judge, the existence of the court, 
and the fact that such judge is a member thereof, shall be certified 
by the clerk of the court, under the seal thereof. 


CHAPTER V. 
DEPOSITIONS TAKEN IN THIS TERRITORY. 


Sec. 886. The testimony of a witness in this territory may be 
taken by deposition in an action, at any time after the service of the 
summons, or the appearance of the defendant; and in a special 
proceeding, after a question of fact has arisen therein, in the fol- 
lowing cases: First. When the witness is a party to the action or 
proceeding, or a person for whose immediate benefit the action or 
proceeding is prosecuted or defended. Second. When the witness 
— resides out of the county in which his testimony is to be used. 

Third. When the witness is about to leave the county where the 

action is to be tried, and will probably continue absent when the 

testimony is required. Fourth. When the witness, otherwise liable 
to attend the trial, is nevertheless too infirm to attend. 

Sec. 387. Either party may have the deposition taken of a 

_ Witness in this territory, before any judge or clerk, or any justice 
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of the peace, or notary public in this territory, on serving upon the 
adverse party previous notice of the time and place of the exam- 
ination, together with a copy of an affidavit, showing that the case 
is one mentioned in the last section, at any time during the forty 
days immediately after the service of the summons by publication 
has been completed, and at any time thereafter when the defendant 
has not appeared, the notice required by this section may be served 
on the clerk of the court where the action is pending. Such notice 
shall be at least five days, and in addition, one day for every twen- 
ty-five miles of the distance of the place of examination from the 
residence of the person to whom the notice is given, unless for a 
cause shown, a judge, by order, prescribe a shorter time. When a 
shorter time is prescribed, a copy of the order shall be served with 
the notice. 

Sec. 888. Either party may attend such examination, and put 
such questions, direct and cross, as may be proper. The deposi- 
tion, when completed, shall be carefully read to the witness, and 
corrected by him in any particular, if desired; it shall then be 
subscribed by the witness, certified by the judge or officer taking 
the deposition, enclosed in an envelope or wrapper, sealed, and di- 
rected to the clerk of the court in which the action is pending, or 
to such person as the parties in writing may agree upon, and either 
delivered by the judge or officer to the clerk or such person, or 
transmitted through the mail, or by some safe private opportunity ; 
and thereupon such deposition may be used by either party upon 
the trial or other proceeding, against any party giving or receiving 
the notice, subject to all legal exceptions. But if the parties attend 
at the examination, no objection to the form of an interrogatory 
shall be made at the trial, unless the same was stated at the time of 
the examination. If the‘deposition be taken by reason of the ab- 
sence or intended absence from the county of the witness, or be- 
cause he is too infirm to attend, proof by affidavit or oral testimony 
shall be made at the trial, that the witness continues absent, or in- 
firm, to the best of the deponent’s knowledge or belief. The de- 
position thus taken may be also read in case of the death of the 
Witness. 

Sec. 889. When a deposition has been once taken, it may be 
read in any stage of the same action or proceeding by either par- 
ty, and shall then be deemed the evidence of the party reading it. 


CHAPTER VI. 
OF DEPOSITIONS TAKEN OUT OF THIS TERRITORY. 


Sec. 390. The testimony of a witness out of the territory may 
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be taken by deposition in an action at any time after the service of 
the summons or the appearance of the defendant; and, in a special 
proceeding, at any time after a question of fact has arisen therein. 

Sec. 801. The deposition of a witness out of this territory 
shall be taken upon commission issued from the court, under the 
seal of the court, upon an order of the judge, or court, or probate 
judge, on the application of either party, upon five days’ previous 
notice to the other. It shall be issued to a person agreed upon by 
the parties, or if they do not azree, to any judge or justice of the 
peace selected by the officer granting the commission, or to a com- 
missioner appointed by the governor of this territory to take affida- 
vits and depositions in other states. 

Sec. $92. Such proper interrogatories, direct and cross, as the 
respective parties may prepare, to be settled, if the parties disagree 
as to their form, by the judge or officer granting the order for the 
commission, at a day fixed in the order, may be annexed to the 
commission ; or, when the parties agree to that mode, the examina- 
tion may be without written interrogatories. 

Sec. 395. The commission shall authorize the commissioner to 
administer an oath to the witness, and to take his deposition in an- 
swer to the interrogatories, or when the examination is to be with- 

~ out interrogatories, in respect to the question in dispute; and to 
certify the deposition to the court, in a sealed envelope, directed to 
the clerk, or other person designated or agreed upon, and forward 
to him by mail or other usual channel of conveyance. 

Sec. 594. A trial, or other proceeding, shall not be postponed 
by reason of a commission not returned, except upon evidence sat- 
isfactory to the court, that the testimony of the witness is necessary, 
and that proper diligence has been used to obtain it. 


CHAPTER VII. 
OF PROCEEDINGS TO PERPETUATE TESTIMONY. 


Sec. 595. The testimony of a witness may be taken and per- 
petuated as provided in this chapter of this act. 

Sec. 396. The applicant shall produce to a district judge, or 
to a probate judge, an affidavit stating : First. That the applicant 
expects to be a party to an action in a court of this territory, and 
in such case, the name or names of the person or persons whom he 
expects will be adverse parties ; or Second. That the proof of some 
faet or facts is necessary to perfect the title to property in which 
he is interested, or to establish marriage, descent, heirship, or any 
other matter which may hereafter become material to establish, 
though no suit may at the time be anticipated, or if anticipated, he 
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‘ may not know the parties to such suit; and Third. The name or 
names of the witness or witnesses to be examined at his or their _ 
place of residence and a general outline of the facts expected to 
be proved. The judge to whom such petition is presented shall 
make an order allowing the examination and prescribing the notice 
to be given, which notice, if the parties are known and reside in 
this territory, shall be personally served on them; and if unknown, 
such notice shall be served on the clerk of the county where the 
property to be affected by such evidence is situated, and a notice 
thereof published in some newspaper to be designated by the judge 
making the order. 

Sec. 897. Upon proof of service of the notice, as provided in 
the last section, it shall be the duty of the judge before whom the 
depositions are ordered to be taken, to proceed to take the deposi- 
tions of the witnesses named in such petition, upon the facts therein 
set forth; and the taking of the same may be continued from time 
to time, in the discretion of the judge. i ' 

Sec. 898. The examination shall be by question and answer, 
unless the parties otherwise agree. The deposition, when taken, 
shall be carefully read to, and subscribed by the witness, then cer- 
tified by the judge, and immediately thereafter filed in the office of 
the clerk of the district* court of the county where the same was ~ 
taken; together with the order for the examination, the petition on 
which the same was granted, and the proof of service of notice. 

Src. 899. ‘The affidavits or other proof filed with the deposition, 
or certified copies thereof, shall be prima facie evidence of the facts 
stated therein. 

Sec. 400. Ifa trial be had between the persons named in the 
petition as parties expectant, or their successors in interest, or 
between any parties wherein it may be material to establish the fact 
which such depositions prove, or tend to prove, upon proof of the 
death or insanity of the witness or witnesses, or of his or their ina- 
bility to attend the trial, by reason of age, sickness, or settled 
infirmity, the deposition or depositions, or certified copies thereof, 
may be used by either party, subject to all legal objections. But if 
the parties attend at the examination, no objection ts the form of an 
interrogatory shall be made at the trial, unless the sere was stated 
at the examination. 


CHAPTER VII. 
ADMINISTRATION OF OATHS AND AFFIRMATIONS. 
Sec. 401. Every court of this territory, every judge or clerk of 
any county, every justice of the peace, and every notary public, and 


every officer authorized to take testimony, or to decide upon evidence 
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in-any proceeding, shall have power to administer oaths or afirma- 
~ tions. . 

Sec. 402. When a person is sworn who believes in any other 
than the christian religion, he may be sworn according to the pecu- 
liar ceremonies of his religion, if there be any such. 

Sec. 408. Any witness who desires it, may, at his option, 
instead of taking an oath, make his solemn affirmation or declara- 
tion, by assenting, when addressed, in the following form: “ You 
do solemnly affirm that the evidence you shall give ‘in this issue (or 
matter) pending between an , shall be the truth, 
the whole truth, and nothing but the truth.” Assent to this afirma- 
tion shall be made by the answer: “Ido.” A false affirmation or 
declaration shall be deemed perjury equally with a false oath. 


CHAPTER IX. 


INSPECTION OF DOCUMENTS, AND MISCELLANEOUS PROVISIONS AS 
TO RECORDS AND WRITINGS. 

Sec. £04. Any court in which any action is pending, or a judge 
thereof, or a probate judge, may, upon notice, order either party to 
give to ‘the other, within a specified time, an inspection and copy, or 
permission to take a copy of any book, document, or paper in his 
possession, or under his control, containing evidence relating to the 
merits of the action or the defense therein. If compliance with the 
order be refused, the court may exclude the book, document, or 
paper from being ‘given i in evidence; or, if wanted as evidence by 
the party applying, may direct the jury to presume it to be such as 
he alleges it to be, and the court may also punish the party refusing 
for a contempt. This section shall not be construed to prevent a 
party from compelling another to produce books, papers, or docu- 
ments, when he is examined as a witness. 

_ Sxc. 405. There shall be no evidence of the contents of a writ- 
ing other than the. writing itself, except in the following cases: First. 
When the original has been lost or destroyed—in which case proof 
of the loss or destruction shall first be made. Second. When the 

original is in the possession of the party against whom the evidence 
is offered, and he fails to produce it, after reasonable notice. Third. 

When the original is a record or other document in the custody of 
a public officer. Fourth. When the original has been recorded, 
and a certified copy of the record is made evidence by statute. 
Fifth. When the original consists of numerous accounts, or other 
documents, which cannot be examined in court without great loss of 
time, and the evidence sought from them is only the general result 
of the whole. . 
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Sec. 406. The party producing a writing as genuine, which has 
been altered, or appears to have been altered, after its execution, in 
a part material to the question in dispute, and such alteration is not 
noted on the writing, shall account for the appearance or alteration. 
He may show that the alteration was made by another, without his 
concurrence, or was made with the consent of the parties affected by 
it, or otherwise properly or innocently made. If he do that, he may 
give the writing in evidence, but not otherwise. saute 

Sec. 407. A judicial record of this territory, or of the United 
States, may be proved by the production of the original, or a copy 
thereof, certified by the clerk or other person having the legal cus- 
tody thereof, under the seal of the court, to be a true copy of such 
record. 

Src. 408. The records and judicial proceedings of the courts of- 
any state of the United States may be proved or admitted in the 
courts of this, territory, by the attestation of the clerk and the seal 
of the court annexed, (if there be a seal) together with a certifi- 
cate of the judge, chief justice or presiding magistrate, as the case 
may be, that the said attestation is in due form. 

Sec. 409. A judicial record of a foreign country may be proved 
by the production of a copy thereof, certified by the clerk, with the 
seal of the court annexed, (if there be a clerk and seal) or by the 
legal keeper of the record, with the seal of his office annexed, (if 
there be a seal) to be a true copy of such record, together with a 
certificate of a judge of the court that the person making the cer- 
tificate is the clerk of the court or legal keeper of the record—and 
in either case that the signature is genuine and the certificate in 
due form; and also, together with the certificate of the minister or 
embassador of the United States, or of a consul of the United 
States, in such foreign country, that there is such a court, specify- 
ing generally the nature of its jurisdiction, and verifying the signa- 
ture of the judge and clerk, or other legal keeper of the record. 

Src. 410. A copy of the judicial record of a foreign country 
shall also be admissible in evidence upon proof: First. That the 
copy offered has been compared by the witness with the original, 
and is an exact transcript of the whole of it. Second. That such 
original was in the custody of the clerk of the court or other legal 
keeper of the same ; and, Third. That the copy is duly attested by 
a seal, which is proved to be the seal of the court where the record 
remains, if it be the record of a court; or (if there be no such 
seal, orif it he not a record of a court) by the signature of the 
legal keeper of the original. 

Sec. 411. Printed copies, in volumes of statutes, codes, or 
other written law, enacted by any other state or territory, or foreign 
government, purporting or proved to have been published by the 
authority thereof, or proved to be commonly admitted as evidence 
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of the existing Jaw in the courts and judicial tribunals of such state, 
territory, or government, shall be admitted by the courts and officers 
this territory, on all occasions, as presumptive evidence of such 
aws. 

Sec. 412. A seal of a court or public officer, when required to 
any writ, or process, or proceeding, or to authenticate a copy of any 
record or document, may be impressed with wax, wafer, or any 
other substance, and then attached to the writ, process, or proceed- 
ing, or to the copy of the record or document, or it may be im- 
pressed on the paper alone. 


TITLE XUI. 


OF THE WRIT OF CERTIORARI AND OF MANDAMUS. 


CHAPTER I. 
THE WRIT OF CERTIORARI, OR REVIEW. 


Sec. 413. The writ of certiorari may be denominated the writ 
of review. 

Sec. 414. This writ may be granted on application by any 
court of this territory, except a justice’s court. ‘The writ shall be 
granted in all cases where an inferior tribunal, board, or officer, 
exercising judicial functions, has exceeded the jurisdiction of such 
tribunal, board or officer, and there is no appeal, nor, in the judg- 
ment of the court, any other plain, speedy and adequate remedy. 

Sec. 415. The application shall be made on affidavit, by the 
party beneficially interested, and the court may require a notice of 
the application to be given to the adverse party, or may grant an 
order to show cause why it should not be allowed, or may grant the 
writ without notice. 

Sec. 416. The writ may be directed to the inferior tribunal, 
board, or officer, or to any other person having the custody of the 
record or proceedings to be certified. When directed to a tribunal, 
the clerk, if there be one, shall return the writ, with the transcript 
required. E 

— Sec. 417. The writ of review shall command the party to whom 
itis directed to certify fully to the court issuing the writ, at a 
specified time and place, and annex to the writ a transcript of the 
record and proceedings (describing or referring to them with con- 
venient certainty) that the same may be reviewed by the court; 
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and requiring the party, in the meantime, to desist from further 
proceedings in the matter to be reviewed. 

Sec. 418. If astay of proceedings be not intended, the words 
requiring the stay shall be omitted from the writ; these words may 
be inserted or omitted, in the sound discretion of the court; but if 
omitted, the power of the inferior court or officer shall not be sus- 
pended, nor the proceedings stayed. 

Suc. 419. The writ shall be served in the same manner as a 
summons in a civilaction; except when otherwise expressly directed 
by the court. 

Sec. £20. The review on this writ shall not be extended further 
than to determine whether the inferior tribunal, board, or officer has 
regularly pursued the authority of such tribunal, board, or officer. 

dec. 421. If the return of the writ be defective, the court may 
order a further return to be made. When a full return has been 
made, the court shall proceed to hear the parties, or such of them 
as shall attend for that purpose, and may thereupon give judgment, 
either affirming or annulling, or modifying the proceedings below. 

Dec. 422. A copy of the judgment, signed by the clerk, shall 
be transmitted to the inferior tribunal, board, or officer having the 
custody of the record or proceeding certified up. 

Sec. £23. A copy of the judgment, signed by the clerk, en- 
tered upon or attached to the writ and return, shall constitute the 
judgment roll. If the proceeding be had in any other than the su- 
preme court, an appeal may be taken from the judgment in the 
same manner and upon the same terms as from a judgment in a 
civil action. 


CHAPTER II. 


THE WRIT OF MANDATE OR MANDAMUS. 

Sec. 424. The writ of mandamus may be denominated the 
writ of mandate. 

Sec. £25. It may be issued by any court in this territory, ex- 
cept by a justice’s court, to any inferior tribunal, corporation; board 
or person, to compel the performance of an act, which the law 
specially enjoins as a duty resulting from an office, trust or station; ~ 
or to compel the admission of a party to the use and enjoyment of 
a right or office to which he is entitled, and from which he is un- 
lawfully precluded by such inferior tribunal, corporation, board or 

erson. 
Sec. 426. This writ shall be issued in all cases where there is 
not a plain, speedy and adequate remedy in the ordinary course of 
law. It shall be issued upon affidavit on the application of the par- 
ty benficially interested. 


àa 
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Sec. 427. The writ shall be either alternative or peremptory ; 
the alternative writ shall-state generally the allegation against the 
party to whom it is directed, and command such party, immediately 
after the receipt of the writ, or at some other specified time, to do 
the act required to be performed, or to show cause before court, at 
a specified time and place, why he has not done so. The peremp- 
tory writ shall be in similar form, except the words requiring the 
party to show cause why he has not done as commanded shall be 
omitted, and a return day shall be inserted. 

Sec. 428. When the application to the court is made without 


~ notice to the adverse party, and the writ be allowed, the alterna- 


-tive shall be first issued; but if the application be upon due notice, 
and the writ be allowed, the peremptory may be issued in the first 
instance. The notice of the application, when given, shall be at 
least ten days. The writ shall not be granted by default. The 
case shall be heard by the court, whether the adverse party appear 
or not. 

Sec. 429. On the return day of the alternative, or the day on 
which the application of the writ is noticed, or such further day as 
the court may allow, the party on whom the writ or notice shall 

-have been served, may show cause by answer under oath, made in 
the same manner as an answer to a complaint in a civil action. 

Sec. 450. If an answer be made, which raises a question as to 
a matter of fact essential to the determination of the motion, and 
affecting the substantial rights of the parties, and upon the sup- 
posed truth of the allegation on which the application for the writ 
ig based, the court may, in its discretion, order the question to be 
tried before a jury, and postpone the argument until such trial 
can be had, and the verdict certified to the court. The question 
to be tried shall be distinctly stated in the order for trial, and the 
county shall be designated in which the same shall be had. The 
order may also direct the jury to assess any damages which the 
applicant may have sustained in case they find for him. - 

Sec. 431. On the trial, the applicant shall not be precluded by 
the answer of any valid objection to its sufficiency, and may coun- 
tervail it by proof, either in direct denial or by way of avoidance. 

Sec. 432. If either party be dissatisfied with the verdict of 
the jury, he may move for a new trial, upon a statement prepared 
as provided in section one hundred and ninety-five. The motion 

, for a new trial may, upon reasonable notice, be brought on before 
the judge of the court in which the cause was tried, either in term 
or vacation. If a new trial be granted, the jury shall, within five 
days thereafter, unless the parties agree on a longer time, be sum- 
moned to try the issue. After a second verdict in favor of the 
same party a new trial shall not be had. 

Bec. 433. If no notice of a new trial be given, or if given, be 
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denied, the clerk, within five days after the rendition of the verdict 
or denial of the motion, shall transmit to the court in which the ap- 
plication for the writ is pending, a certified copy of the verdict at- 
tached to the order of trial; after which either party may bring 
on the argument of the application, upon reasonable notice to the 
adverse party. 

Sec. 434. If no answer be made, the case shall be heard on 
the papers of the applicant. If an answer be made, which does 
not raise a question such as is mentioned in section four hundred 
and thirty, but only such matters as may be explained or avoided 
by a reply, the court may, in its discretion, grant time for replying, 
If the answer or answer and reply raise only questions of law, or 
put in issue immaterial statements, not affecting the substantial 
rights of the parties, the court shall proceed to hear or fix a day 
for hearing the arguments of the case. 

Sec. 435. If the judgment be given for the applicant, he shall 
recover the damages which he shall have sustained, as found by the 
jury, or as may be determined by the court or referees, upon a 
reference to be ordered, together with costs; and for such damages 
and costs an execution may issue, and a peremptory mandate shall 
also be awarded without delay. 

Sec. 456. The wrié shall be served in the same manner as a 
summons in a civil action, except when otherwise expressly directed 
by order of the court. 

Src. 437. When a peremptory mandate has been issued and 
directed to any inferior tribunal, corporation, board, or person, if it 
appears to the court that any member of such tribunal, corporation, 
or board, or such person upon whom the writ has been personally 
served, has, without just excuse, refused or neglected to obey the 
same, the court may, upon motion, impose a fine not exceeding one 
thousand dollars. In case of persistence in a refusal of obedience, 
the court may order the party to be imprisoned for a period not 
exceeding three months, and may make any order necessary and 
proper for the complete enforcement of the writ. If a fine be im- 
posed upon a judge or officer who draws a salary from the territory 
or county, a certified copy of the order shall be forwarded to the 
auditor or county treasurer, as the case may be, and the amount 
thereof may be retained from the salary of such judge or officer. 
Such judge or officer, for his willful disobedience, shall also be 
deemed guilty of a misdemeanor in office. 

a 


11 


162 LAWS OF THE TERRITORY OF IDAHO. 


TITLE XIV. 


ON CONTEMPTS, AND THEIR PUNISHMENTS. 


Sec. 488. The following acts or omissions shall be deemed con- 
tempts: First. Disorderly, contemptuous, or insolent behavior 
toward the judge, whilst holding court or engaged in his judicial 
duties at chambers, or toward referees or arbitrators, whilst sitting 
on a reference or arbitration, tending to interrupt the due course of 
a trial, reference, or arbitration, or other judicial proceeding. 
Second. A breach of the peace, boisterous conduct, or violent 
disturbance, in presence of the court or its immediate vicinity, 
tending to interrupt the due course of a trial or other judicial pro- 
ceeding. Third. Disobedience or resistance to any lawful writ, 
order, rule, or process, issued by the court or judge at chambers. 
Fourth. Disobedience of a subpoena duly served, or refusing to be 
sworn or answer as a witness. Fifth. Rescuing any person or 
property in the custody of any officer, by virtue of an order or 
process of such court or judge at chambers. 

Sec. 439. When a contempt is committed in the immediate 
view and presence of the court, or judge at chambers, it may be 
punished summarily ; for which an order shall be made, reciting 
the facts as occurring in such immediate view and presence, ad- 
judging that the person proceeded against is thereby guilty of a 
contempt, and that he be punished as therein prescribed. When 
the contempt is not committed in the immediate view and presence 
of the court, or judge at chambers, an affidavit shall be presented 
to the court or judge of the facts constituting the contempt, or a 
statement of the facts by the referees or arbitrators. 

Sec. 440. When the contempt is not committed in the imme- 
diate view and presence of the court or judge, a warrant of attach- 
ment may be issued to bring the person charged to answer; or 
without a previous arrest, a warrant of commitment may, upon 
notice, or upon an order to show cause, be granted; and no war- 
rant of commitment shall be issued without such previous attach- 
ment to answer, or such notice or order to show cause. 

Sec. 441. Whenever a warrant of attachment is issued, pur- 
suant to this chapter of this act, the court or judge shall direct, by 
an. endorsement on such warrant, that the person charged may be 
let_to bail for his appearance, in an amount to be specified in such 
endorsement. 

Sec. 442. Upon executing the warrant of attachment, the 
sheriff shall keep the person in custody, bring him before the court ” 
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or judge, and detain him until an order be made in’the premises, 
unless the person arrested entitle himself to be discharged, as pro- 
vided in the next section. 

Sec. 443. When a direction to let the person arrested to bail 
is contained in the warrant of attachment or endorsed thereon, he 
shall be discharged from the arrest, upon executing and delivering 
to the officer, at any day before the return of the warrant, a written 
undertaking, with two sufficient sureties, to the effect that the person 
arrested will appear on the return of the warrant, and abide the 
order of the court or judge thereupon; or they will pay, as may be 
directed, the sum specified in the warrant. 

Src. 444. The officer shall return the warrant of arrest and 
the undertaking, if any, received by him from the person arrested, 
by the return day specified therein. i 

Sec. 445. When the person arrested has been brought up or 
appeared, the court or judge shall proceed to investigate the charge, 
and shall hear any answer which the person arrested may make to 
the same, and may examine witnesses for,or against him; for which 
an adjournment may be had from time to time, if necessary. 

Sec. 446. Upon the answer and evidence taken, the court or 
judge shall determine whether the person proceeded against is guilty 
of the contempt charged, and if it be adjudged that he is guilty of 
the contempt, a fine may be imposed on him not exceeding five 
hundred dollars, or he may be imprisoned not exceeding five days, 
or both. 

Src. 447. When the contempt consists in the omission to per- 
form an act which is yet in the power of the person to perform, he 
may be imprisoned until he shall have performed it, and in that case 
the act shall be specified in the warrant of commitment. 

Sec. 448. Persons proceeded against according to the provi- 
sions in this chapter of this act, shall also be liable tp indictment 
for the same misconduct, if it be an indictable offense; but the 
court before which a conviction is had on the indictment, in passing 
sentence, shall take into consideration the punishment before in- 
flicted. 

Sec. 449. When a warrant of arrest has been returned served, 
if the person arrested do not appear on the return day, the court 
or Judge may issue another warrant of arrest, or may order the un- 
dertaking to be prosecuted, or both. If the undertaking be prose- 
cuted, the measure of damages in the action shall be the extent of 
the loss or injury sustained by the aggrieved party, by reason of the 
misconduct for which the warrant was issued, and the costs of the 
proceeding. 

Src. 450. Whenever by the provisions of this chapter of this 
act, an officer is required to keep a person arrested on a warrant of 
attachment in custody, and to bring him before a court or judge, 
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the inability from illness or otherwise of the person to attend, shall 
be a sufficient excuse for not bringing him up; and the officer shall 
not confine a person arrested upon the warrant, in a prison, or 
otherwise restrain him of personal liberty, except so far as may be 
necessary to secure his personal attendance. 

Src. 451. The judgment and order of the court or judge made 
in eases of contempt, shall be final and conclusive. The punish- 
ment shall be by fine or imprisonment, but no fine shall exceed the 
sum of five hundred dollars, and no imprisonment shall exceed the 
period of five days, except as provided in section four hundred and 
forty-seven. 


TITLE XV. 


OF COSTS. 


Src. 452. The measure and mode of compensation of attor- 
neys and counsellors shall be left to the agreement, express or im- 
plied, of the parties ; but there shall be allowed to the prevailing 
party in any action in the supreme court, district courts, and pro- 
bate courts, his costs and necessary disbursements in the action, or 
special proceedings in the nature of the action. 

* * # * * * * * &  # 

Sec. 454. Costs shall be allowed, of course, to the plaintiff 
upon & judgment in his favor in the following cases: First. In an 
action-for the recovery of real property. Second. In an action to 
recover the possession of personal property when the value amounts 
to one hundred dollars or over; such value shall be determined by 
the jury, court or referee by whom the action is tried. Third. In 
an action fog the recovery of money or damages where the plaintiff 
recovers one hundred dollars or over. Fourth. In a. special pro- 
ceeding in the nature of an action. 

Sec. 455. When several actions are brought on one bond, un- 
dertaking, promissory note, bill of exchange, or other instrument in 
writing, or in any other case for the same cause of action, against 
several parties who might have been joined as defendants in the 
same action, no costs shall be allowed to the plaintiff in more than 
one of such actions, which may be at his election, if the party pro- 
ceeded against in the other actions were at the commencement of 
the previous action openly within this territory ; but the disburse- 
ments of the plaintiff shall be allowed to him in each action. 

Sec. 456. Costs shall be allowed, of course, to the defendant 
upon a judgment in his favor in the action mentioned in section 
four hundred and fifty-four, and a special proceeding in the nature 
of the action. ma 
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Ssc. 457. In other actions than those mentioned in section 
four hundred and fifty-four, costs may be allowed or'not; and if 
allowed, may be apportioned between the parties, on the same or 
adverse sides, in the discretion of the court; but no costs shall be 
allowed in an action for the recovery of damages, when the plaint- 
iff recovers less than one hundred dollars, nor in an action to 
recover the possession of personal property, when the value of the 
property is less than one hundred dollars. -- 

Sro. 458. When there are several defendants in the actions 
mentioned in section four hundred and fifty-four, not united in 
interest, and making separate defenses by separate answers, and 
the plaintiff fails to recover judgment against all, the court shall 
award costs to such of the defendants as have judgment in their 
favor. 

Sec. 459. In the following cases, the costs of an appeal, or 
writ of error, shall be in the discretion of the court: First. When 
a new trial is ordered. Second. When the judgment is modified. 

Sec. 460. The fees of referees shall be ten dollars to each for 
every day spent in the business of the reference, and the parties 
shall not agree upon any other rate of compensation in writing, nor 
shall any other rate of compensation be allowed by the courts. 

Sec. 461. When &h application is made to a court or referee 
to postpone a trial, the payment of costs occasioned by the post- 
ponement may be imposed, in the discretion of the court or referee, 
as a condition of granting the same. 

Src. 462._ When, in an action for the recovery of money only, 
the defendant alleges in his answer that, before the commencement 
of the action, he tendered to the plaintiff the full amount to which 
he was entitled, and thereupon deposits in court for the plaintiff the 
amount so tendered, and the allegation be found to be true, the 
plaintiff shall not recover costs, but shall pay costs to the defendant. 

Sec. 463. In an action prosecuted or defended by an executor, 
administrator, trustee of express trust, or person expressly author- 
ized by statute, costs may be recovered as in an action by or against 
a person prosecuting or defending in his own right; but such costs 
shall, by the judgment, be made chargeable only upon the estate, 
fund, or party represented, unless the court shall direct the same 
to be paid by the plaintiff or defendant, personally, for mismanage- 
ment or bad faith in the action or defense. 

Sec. 464. When the decision of a court of inferior jurisdiction, 
in a special proceeding, is brought before a court of higher juris- 
diction for a review, in any other way than by appeal, the same 
costs shall be allowed as in cases on appeal, and may be collected 
by execution, or in such manner as the court may direct, accord- 
ing to the nature of the case. 

Src. 465. The party in whose favor judgment is rendered, 
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anıl who claims his costs, shall deliver to the clerk of the court, 
within two days after the verdict or decision of the court, a mem- 
orandum of the items of his costs and necessary disbursements in 
the action or proceeding, which memorandum shall be verified by 
the oath of the party, or his attorney, stating that the items are 
correet, and that the disbursements have been necessarily incurred 
in the action or proceeding. 

Sec. 466. The clerk shall include, in the judgment entered by 
him, the costs, per centage allowed, and any interest on the verdict 
from the time it was rendered. 

Sec. £67. When the plaintiff in an action resides out of the 
territory, or is a foreign corporation, security for the costs and 
charges which may be awarded against such plaintiff may be 
required by the defendant. When required, all proceedings in 
the action shall be stayed until an undertaking, executed by two or 
more persons, be filed with the clerk, to the effect that they will 
pay such costs and charges as may be awarded against the plaintiff 
by judgment, or in the progress of the action, nut exceeding the 
sum of three hundred dollars. A new or an additional undertaking 
may be ordered by the court or judge, upon proof that the original 
undertaking is insufficient security, and proceedings in the action 
stoyed until such new or additional undertaking be executed and 
filed. 

Sec. 468. Each of the sureties on the undertaking mentioned 
above shall annex to the same an affidavit that he is a resident within 
the county, and is worth double the amount specified in the under- 
taking, over and above all just debts and liabilities, exclusive of 
property exempt from execution. 

Sec. 469. After the lapse of thirty days from the service of 
notice that security is required, or of an order for new or addi- 
tionnl security, upon proof thereof, and that no undertaking, as 
required, has been filed, the court or judge may order the action 
to be dismissed. 


- TITLE XVI. 


OF— MOTIONS, ORDERS, SERVICE OF PAPERS, AND MISCELLANEOUS 
PROVISIONS. 


Sec. 470. Every direction of a court or judge made or entered 
in writing, and not included in a judgment, is denominated an order. 
An application for an order is a motion. 

Src. 471. Motions shall be made in the county in which the 
action is brought, or in an adjoining county in the same district. 
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Sec. 472. When a written notice of a motion is necessary, it 
shall be given, if the court be held in the same district with both 
parties, five days before the time appointed for the hearing; other- 
wise, ten days; but the court or judge, or probate judge, may pre- 
scribe a shorter time. 

Sec. 478. When a notice of motion is given, or an order to 
show cause is made returnable before a judge out of court, and at 
the time fixed for the motion, or on the return day of the order, 
the judge is unable to hear the parties, the matter may be trans- 
ferred by his order to some other judge, before whom it might orig- 
inally have been brought. : 

Suc. 474. Written notices and other papers, when required to 
be served on the party or attorney, shall be served in the manner 
prescribed in the next three sections, when not otherwise provided ; 
but nothing in this title shall be applicable to original or final pro- 
cess, or any proceedings to bring a party into contempt. 

Sec. £75. The service may be personal, by delivery to the 
party or attorney on whom the service is required to be made, or 
it may be as follows: First. If upon an attorney, it may be made 
during his absence from his office, by leaving the notice or other 
papers with his clerk therein, or with a person having charge 
thereof; or, when there is no person in the office, by leaving them, 
between the hours of eight in the morning and six in the afternoon, 
in a conspicuous place in the office ; or, if it be not open, so as to 
admit of such service, then by leaving them at the attorney’s resi- 
dence, with some person of suitable age and discretion; and if his 
residence be not known, then by putting the same, inclosed in an 
envelope, into the post office, directed to such attorney. Second. 
If upon a party, it may be made by leaving the notice or other 
paper at his residence, between the hours of eight in the morning 
and six in the evening, with some person of suitable age and dis- 
cretion; and if his residence be not known, by putting the same, 
inclosed in an envelope, into the post office, directed to such party. 

Src. 476. Service by mail may be made where the person 
making the service and the person on whom it is to be made reside 
in different places, between which there is a regular communication 
by mail. 

ged. 477. In case of service by mail, the notice or other paper 
shall be deposited in the post office, addressed to the person on 
whom it is to be served, at his place of residence, and the postage 
paid ; and in such case, the time of service shall be increased one. 
day for every twenty miles distance between the place of the deposit 
and the place of the address. 

Sec. 478, <A defendant shall be deemed to appear in an action 
when he answers, demurs, or gives the plaintiff written notice of 
his appearance, or when an attorney gives notice for him. After 
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appearance, a defendant or his attorney shall be entitled to notice 
of all subsequent proceedings of which notice is required to be 
given. But where a defendant has not appeared, service of notice 
or paper necd not be made upon him, unless he be imprisoned for 
want of bail. 

Sec. 479. When a plaintiff or a defendant who has appeared 
resides out of the territory and has no attorney in the action or pro- 
ceeding, the service may be made on the clerk for him. But in 
all cases where a party has an attorney in the action or proceeding, 
the service of papers, when required, shall be upon the attorney, 
instead of the party, except in subpoenas or writs, and other pro- 
cess issued in the suit, and of papers to bring him into contempt. 

Sec. 480. Successive actions may be maintained upon the same 
contract or transaction, whenever, after the former action, a new 
cause of action arise therefrom. 

Sec. 481. Whenever two or more actions are pending at one 
time, between the same parties and in the same court, upon cause 
of action which might have been joined, the court may order the 
actions to be consolidated into one. 

Sec. 482. An action may be brought by one person against 
another for the purpose of determining an adverse claim which 
the latter makes against the former, for money or property, upon 
an alleged obligation; and also against two or more persons, for the 
purpose of compelling one to satisfy a debt due to the other, for 
, which the plaintiff is bound as security. 

Suc. 483. The clerk shall keep among the records of the court 
two registers of actions—one for action at law and the other for 
proceedings at chancery. He shall enter in them, respectively, 
the title of the action, with brief notes under it, from time to time, 
of all papers filed and proceedings had therein. 

Sec. 484. When there are three referees or three arbitrators, 
all shall meet, but two of them may do any act which might be done 
by all. 

oa 485. The time within which an act is to be done, as pro- 
vided in this act, shall be computed by excluding the first day and 
including the last. Ifthe last day be Sunday, it shall be excluded. 

Src. £86. An affidavit, notice, or other paper, without the title 
of the action or proceeding in which it is made, or with a defective 
title, shall be as valid and effectual for any purpose as if duly enti- 
tled, if it intelligibly refer to such action or proceeding. 
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TITLE XVII. 


OF PROCEEDINGS IN CIVIL CASES IN JUSTICES’ COURTS. 


CHAPTER I. 


OF THE PARTIES, AND THE TIME AND PLACE OF COMMENCING 
ACTIONS IN JUSTICES’ COURTS. 


Sec. 487. The provisions of title one of this act, as to parties to 
actions, shall be applicable to actions of which a justice’s court has 
jurisdiction. 

Src. 488. Parties in justices’ courts may prosecute or defend in 
person or by attorney; and any person, on the request of a party, 
may act as his attorney, except that the constable by whom the 
summons or jury process was served shall not appear or act on the 
trial in behalf of either party. 

Sec. £89. The jurisdiction of all justices of the peace shall be 
coéxtensive with the limits of the county in which they are elected, 
and no other or greater, unless otherwise expressly provided by 
statute. 

Sec. 490. Judgment upon confession may be entered up in any 
justice’s court in the territory, specified in the confession. 

Seo. 491. Justices’ courts shall have jurisdiction of an action 
upon the voluntary appearance of the parties without summons, 
without regard to their residences, or the place where the cause of 
action arose or the subject matter of the action may exist. 


CHAPTER I. 


SUMMONS, ARREST, ATTACHMENT, AND CLAIM OF PERSONAL PROP- 
ERTY. 


Src. 492. Actions in justices’ courts shall be commenced by 
filing a copy of the account, note, bill, bond, or instrument upon 
which the action is brought, or a concise statement in writing of the 
cause of action, and the issuance of a summons thereon, or by the 
voluntary appearance and pleading of the parties withoué summons; 
in the latter case, the action shall be deemed commenced at the 
time of appearance. 
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Sec. 493. When a guardian is necessary, he shall be appointed 
by the justice, as follows: 
~ First. If the infant be plaintiff, the appointment shall be made 
before the summons is issued, upon the application of the infant, if 
he be of the age of fourteen years or upwards; if under that age, 
upon the application of some relative or friend. The consent in 
writing of the guardian to be appointed, and to be responsible for 
costs, if he fail in the action, shall be first filed with the justice. 

Second. If the infant be defendant, the guardian shall be ap- 
pointed at the time the summons is issued, or before the pleadings. 
Tt-shall be the right of the infant to nominate his own guardian, if 
the infant be over fourteen years of age, and the proposed guardian 
be present and consent in writing to be appointed; otherwise, the 
justice may appoint any suitable person who gives such consent. 

— Sec. 404. The summons shall be addressed to the defendant by 
name, or if his name be unknown, by a fictitious name; and shall 
summon him to appear before the justice at his office, naming its 
township or city, and at a time specified therein, to answer the com- 
plaint of the plaintiff, for a cause of action therein described, in 
general terms, sufficient to apprise the defendant of the nature of 
the claim against him; and in an action for money or damages, shall 
state the amount for which the plaintiff will take judgment, if the 
defendant fail to appear and answer. It shall be subscribed by the 
justice before whom it is returnable. 

Sec. 495. The time mentioned in the summons for the appear- 
ance of the defendant and the time of service shall be as follows : 

First. When the summons is accompanied with an order to arrest 
the defendant, it shall be returnable immediately. , 

Second. In all other cases, it shall be returnable in not less than 
four, or more than ten days from its date, and shall be served at 
least four days before the time for appearance. 

Sec. 496. The summons shall be served by the sheriff or a 
constable of the county, or any white male person of lawful age, as 
follows : 
~ First. If the action be against a corporation, by the delivery of a 
copy to the president or other head of the corporation, or to the 

secretary, cashier, or managing agent thereof; or when no such 
officer resides in the county, to a director resident therein. 

Second. If against a minor under the age of fourteen years, 
hy delivery of a copy to such minor, and also to his father, mother, 
or guardian; or if there be none within the county, then to any 
person having the care or control of such minor, or with whom he 
resides, or in whose service he is. 

Third. If against a person judically declared to be of unsound 
mind, or incapable of conducting his own affairs, and for whom a, 
guardian has been appointed, by delivery of a copy to such guardian. 
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Fourth. In all other cases, by delivery of a copy to the defend- 
ant personally. 

Sec. 497. When the person upon whom the service is to be 
made resides out of the territory, or has departed from the terri- 
tory, or cannot, after due diligence, be found within the territory, 
or conceals himself to avoid the service of the summons, and the 
fact shall appear, by affidavit, to the satisfaction of the justice, and 
it shall, in like manner, appear that a cause of action exists against 
the defendant in respect to whom the service is to be made, the 
justice shall grant an order that service be made by publication of 
the summons. ‘The order shall direct the publication to be made in 
a newspaper, to be designated as most likely to give notice to the 
person to be served, and for such length of time as may be deemed 
reasonable, at least once a week: provided, that a publication 
against a defendant residing out of the territory or absent there- 
from, shall not be less than one month. The service of summons 
shall be deemed complete at the expiration of the time prescribed 
by the order of publication; the justice shall also direct a copy of 
the summons to be forthwith deposited in the post-office, directed to 
the person to be served, at his or her last known place of residence. 

Sec. £498. An order to arrest the defendant may be endorsed 
on a summons issued by the justice, and the defendant may be 
arrested thereon by the sheriff or constable, at the time of serving” 
the summons, and brought before the justice, and there detained 
until duly discharged, in the following cases, arising after the pas- 
sage of this act: n : 

First. In an action for the recovery of money or damages, and 
a cause of action arising on contract, express or implied, when the 
defendant is about to depart from the territory, with intent to 
defraud his creditors; or when the action is for a willful injury to 
the person, or for the taking, detaining, or injuring personal prop- 
erty. 

Second. In an action for a fine or penalty, or for money or 
property embezzled, or fraudulently misapplied or converted to his 
own use, by an attorney, factor, broker, agent, or clerk, in the 
course of his employment as such, or by any other person in a 
fiduciary capacity. 

Third. When the defendant lias been guilty of a fraud in con- 
tracting the debt, or incurring the obligation for which the action is 
brought. 

Fourth. When the defendant has removed, concealed, or dis- 
posed of his property, or is about to do so, with intent to defraud 
his creditors. But no female shall be arrested in any action. 

Sec. 499. Before an order of arrest shall be made, the party 
applying shall prove to the satisfaction of the justice, by the afi- 
davit-of himself or some other person, the facts on which the appli- 
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cation is founded. ‘The plaintiff shall also execute and deliver to 
the justice a written undertaking, with two or more sureties, to the 
effect that if the defendant recover judgment, the plaintiff will pay 
to him all costs that may be awarded to the defendant, and all dam- 
ages which he may sustain by reason of the arrest, not exceeding 
the sum specified in the undertaking, which shall be at least two 
hundred dollars. 

Sec. 500. The defendant, immediately upon being arrested, 
shall be taken to the office of the justice who made the order, and 
if he be absent or unable to try the action, or if it be made to 
appear to him by the affidavit of the defendant, that he is a material 
witness in the action, the officer shall immediately take the defend- 
ant before the next justice within the county, who shall take cogni- 
zance of the action, and proceed thereon, as if the summons had 
been issued and the order of arrest made by him. 

Sec. 501. The officer making an arrest shall immediately give 
notice thereof to the plaintiff, or his attorney or agent, and endorse 
on the summons, and subscribe a certificate, stating the time of 
serving the same, the time of the arrest, and of his giving notice 
to the plaintiff. 

Sec. 502. The officer making the arrest shall keep the defend- 
antin custody until duly discharged by the order of the justice. 

Suc. 503. The defendant under ar rest, on his appearance with 
the officer, may demand a trial immediately ; and upon such de- 
mand being made, the trial shall not be delayed beyond three hours, 
except by the trial of another action pending at the time; or he 
may have an adjournment, and be discharged on giving bail, as pro- 
vided in the next section. An adjournmeut at the request of the 
plaintif, beyond three hours, shall discharge the defendant from 
arrest, but the action may proceed, notwithstanding ; and the de- 
fendant shall be subject to arrest on the execution, in the same 
manner as if he had not been so discharged. 

Sec. 504. If the defendant on his appearance demand an ad- 
journment, the same shall be granted, on condition that he execute 
and file with the justice an undertaking, with two or more suilicient 
sureties, to be approved by the justice, to the effect that he will 
render himself amenable to the process of the court during the 
pendency of the action, and such as may be issued to enforce the 
judgment therein ; or that the sureties will pay to the plaintiff the 
amount of any judgment which he may recover in the action. On 
filing the undertaking specified in this section, the justice shall order 
the defendant to be discharged from custody. 

Sec. 505. In an action upon @ contract, express or implied, 
made after the passage of this act, for the direct payment of money, 
which contract is not secured by mortgage, lien, or pledge ọn real., 
or personal property, the plaintif, at ‘the time of issuing the sum- 
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mons, or at any time afterwards, may have the property of the de- 
fendant attached as security for the satisfaction of any judgment 

that may be recovered, unless the defendant give security to pay 
such judgment, as hereinafter provided. 

Src, 506. A writ to attach the property of the defendant shall 
be issued by the justice, on receiving an affidavit by or on behalf 
of the plaintiff, showing the same facts as are required to be shown 
by the affidavit in cases of attachment in the district court. . 

Sec. 507. Before issuing the writ, the justice shall require a 
written undertaking on the part of the plaintiff, with two or more 
sufficient sureties, to the effect that if the defendant recover judg 
ment, or if the attachment be dismissed, the plaintif will pay all 
costs that may be awarded to the defendant, and all damages which 
he may sustain by reason of the attachment. 

Src. 508. The writ may be directed to the sheriff or any con- 
stable of the county, and shall require him to attach and safely keep 
all the property of the defendant im his county, not exempt from 
execution, or so much thereof as may be sufficient to satisfy the 
plaintiff’s demand—the amount of which shall be stated, in con- 
formity with the complaint, unless the defendant give him security, 
by the undertaking of two sufficient sureties, in an amount sufficient 
to satisfy such demand, besides costs; in which case, to take such 
undertaking. _ 

Sec. 509. The sections of this act, from section one hundred 
and twenty-four to section one hundred and forty-one, both inclusive, 
shall be applicable to attachments issued in justices’ courts—the 
word “ constable” being substituted for the word “ sheriff,” when- 
ever the writ is directed to a constable, and the word “justice” 
being substituted for the word “judge.” 

Sec. 510. The plaintiff, in an action to recover possession of 
personal property, may, at the time of issuing the summons or at 
any time before answer, claim the delivery of such property to him, 
as provided in this act. 

Sec. 511. When a delivery is claimed, an affidavit shall be 
made by the plaintiff, or by some one in his behalf, showing : 

First. That the plaintiff is the owner of the property claimed, 
(particularly describing it) or is lawfully entitled to the possession 
thereof. 

Second. That the property is wrongfully detained by the de- 
fendant. 

Third. The alleged cause of the detention thereof, according to 
his best knowledge, information and belief. 

Fourth. That the same has not been taken for a tax, assessment, 
or fine, pursuant to statute, or seized under an execution or an at- 
tachment against the property of the plaintiff—or, if seized, that it 
is by statute exempt from such seizure ; and 

Fifth. The actual value of the property. 
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Sec. 512. The justice shall thereupon, by an indorsement in 
writing upon the affidavit, order the sheriff, or a constable of the 
county, to take the same from the defendant and deliver it to the 
plaintiff, upon receiving the undertaking mentioned in the followmg 
section. 

Sec. 518. Upon the receipt of the affidavit and order, with a 
written undertaking, executed by two or more sufficient sureties, 
approved by the officer, to the effect that they are bound in double 
the value of the property, as stated in the affidavit for the prosecu- 
tion of the action, for the return of the property to the defendant, 
if return thereof be adjudged, and for the payment to him of such 
sum as may, for any cause, be recovered against the plaintiff, the 
officer shall forthwith take the property described in the affidavit, 
if it be in possession of the defendant or his agent, and retain it in 
his custody. He shall also, without delay, serve on the defendant 
a copy of the affidavit, order and undertaking, by delivering the 
same to him personally, if he can be found within the county, or 
to his agent, from whose possession the property is taken; or if 
neither can be found within the county, by leaving them at the 
usual place of abode of either, within the county, with some per- 
son of suitable age and discretion ; or if neither have any known 
place of abode within the county, by putting them in the nearest 
post-office, directed to the defendant. 

Sec. 514. The defendant may, within two days after the ser- 
vice of a copy of the affidavit and undertaking, give notice to the 
officer that he excepts to the sufficiency of the sureties; if he fails 
to do so, he shall be deemed to have waived all objection to them. 
When the defendant excepts, the sureties shall justify, on notice, 
before the justice ; and the officer shall be responsible for the suffic- 
iency of the sureties until the objection to them is either waived, as 
above provided, or until they justify. If the defendant except to 
the sureties, he cannot reclaim the property, as provided in the 
next section. 

Sec. 545. At any time before the delivery of the property to 
the plaintiff, the defendant may, if he do not except to the sureties 
of the plaintiff, require the return thereof, upon giving to the officer 
a written undertaking, executed by two or more sufficient sureties, 
to the effect that they are bound in double the value of the proper- 
ty, as stated in the affidavit of the plaintiff, for the delivery thereof 
to the plaintiff, if such delivery be adjudged, and for payment to 
him of such sum as may, from any cause, be recovered against the 
defendant. If a return of the property be not so required within 
two days after the taking and service of notice to the defendant, it 
shall be delivered to the plaintiff, except as provided in this act. 

Sec. 516. The defendant’s sureties, upon reasonable notice to 
the plaintiff, shall justify before the justice; and upon such justifi- 
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cation, the officer shall deliver the property to the defendant. The 
ofācer shall be responsible for the defendant’s sureties until they 
justify, or until the justification is completed or expressly waived, 
and may retain the property until that time; but if they, or others 
in their place, fail to justify at the time appointed, he shall deliver 
the property to the plaintiff. =’ 

Sec. 517. If the property, or any part thereof, be concealed 
in a building or enclosure, the officer shall publicly demand its de- 
livery, and if it be not delivered, he shall cause the building or en- 
closure to be broken open, and take the property into his possession. 

Sec. 518. When the officer shall have taken property, as in 
this act provided, he shall keep it in a secure place, and deliver it 
to the party entitled thereto, upon receiving his lawful fees for 
taking, and his necessary expenses for keeping the same. 

Sec. 519. If the property taken be claimed by any other per- 
son than the defendant or his agent, and such person make affidavit 
of his title thereto, or right to the possession thereof, stating the 
grounds of such title or right, and serve the same upon the officer, 
the officer shall not be bound to keep the property, or deliver it to 
the plaintiff, unless the plaintiff, on demand of him or his agent, in- 
demnify the officer against such claim, by an undertaking executed 
by two suficient sureties:accompanied by their affidavits that they 
are each worth double the value of the property as specified in the 
affidavit of the plaintiff, over and above their debts and liabilities, 
exclusive of property exempt from execution, and are property 
holders of the county; and no claim to such property by any other 
person than the defendant, or his agent, shall be valid against the 
officer, unless so made. 

Sec. 520. The officer shall return the order and affidavit, with 
his proceedings thereon, to the justice, within five days after taking 
the property mentioned therein. 

Sec. 521. The qualification of sureties on the several under- 
takings required by this act, shall be as follows: a 
First. Each of them shall be a resident and property holder 

within the county. 

Second. ach shall be worth double the amount stated in the 
undertaking, over and above all his debts and liabilities, exclusive 
of property exempt from execution. 

Src. 522. For the purpose of justification, each of the sureties 
shall attend before the justice at the time mentioned in the notice, 
and may be examined on oath, on the part of the adverse party, 
touching his sufficiency, in such manner as the justice, in his dis- 
cretion, may think proper. The examination shall be reduced to 
writing and subscribed by the sureties, if required. 

Seo. 523. If the justice find the sureties sufficient, he shall 
annex. the examination to the undertaking, endorse his allowance 
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thereon, and file the same, and the officer shall thereupon be exon- 
erated from liability. - 


CHARTER I. 
PLEADINGS AND TRIAL. 


Sec. 524. The pleadings in justices’ courts shall be: First. 
The complaint by the plaintiff, stating the cause of action. Second. 
The answer by the defendant, stating the grounds of the defense. 

Sec. 525. The pleadings shall be in writing and verified by the 
oath of the party, his agent or attorney, when the action is: First. 
For the foreclosure of any mortgage, or the enforcement of any 
lien, on personal property. Second. For a forcible or unlawful ° 
entry upon, or a forcible or unlawful detention of, lands, tenements, 
or other possessions. Third. To recover possession of a mining 
claim. In other cases, the pleadings may be oral or in writing. 

Sec. 526. When the pleadings are oral, the substance of them 
shall be entered by the justice in his docket; when in writing, they 
shall be filed in his office, and a reference to them made in the 
docket. Pleadings shall not be required to be in any particular 
form, but shall be such as to enable a person of common under- 
standing to know what is intended. ~ 

Sec. 527. The complaint shall state, in a plain and direct man- 
ner, the facts constituting the cause of action. 

Sec. 528. The answer may contain a denial of any of the ma- 
terial facts stated in the complaint, which the defendant believes to 
be untrue, and also a statement, in a plain and direct manner, of 
any other facts constituting a defense, or a counter claim, upon 
which an action might be brought by the defendant against the 
plaintiff, in a justice’s court. 

Sec. 529. <A statement in an answer that the party has not suf 
ficient knowledge or information, in respect to a particular allega- 
tion in the previous pleadings of the adverse party, to form a belief, 
shall be deemed equivalent to a denial. 

Sec. 530. When the cause of action, or counter-claim, arises 
upon an account or instrument for the payment of money only, it 
shall be sufficient for the party to deliver a copy of the account or 
instrument to the court, and to state that there is due to him there- 
npon from the adverse party a specified sum, which he claims to 
recover or set off. The court may, at the time of the pleading, 
` require that the original account or instrument be exhibited to the 
inspection of the adverse party, and a copy to be furnished ; or, if 
it be not so exhibited and a copy furnished, may prohibit its being 
afterwards given in evidence. i 
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Sec. 581. If the plaintiff annex to his complaint, or file with 
the justice at the time of issuing the summons, a copy of the prom- 
issory note, bill of exchange, or other written obligation for the pay- 
ment of money, upon which the action is brought, the defendant 
shall be deemed to admit the genuineness of the signatures of the 
makers, endorsers or assignors thereof, unless he specifically deny 
the same in his answer, and verify the same by his oath. 

Sec. 582. Either party may object to a pleading of his adver- 
sary, or to any part thereof, that it is not sufficiently explicit to en- 
able him to understand it, or that it contains no cause of action or 
defense, although it be taken as true. Ifthe court deem the objec- 
tion well founded, it shall order the pleading to be amended ; and if 
the party refuse to amend, the defective pleading shall be disre- 

arded. 
š Src. 583. A variance between the proof on the trial and the 
allegations in a pleading, shall be disregarded as immaterial, unless 
the court be satisfied that the adverse party has been misled to his 
prejudice thereby. 

Sec. 534. The pleádings may be amended at any time before 
the trial, to supply a deficiency or omission, when by such amend- 
ment substantial justice will be promoted. If the amendment be 
made after the issue, and it be made to appear to the satisfaction of 
the court, by oath, that an adjournment is necessary to the adverse 
party in consequence of such amendment, an adjournment shall be 
granted. The court may also, in its discretion, require as a condi- 
tion of an amendment, the payment of costs to the adverse party, 
to be fixed by the court, not exceeding twenty dollars ; but such 
payment shall not be required unless an adjournment is made neces- 
sary by the amendment; nor shall an amendment be allowed after 
a witness is sworn on the trial, when an adjournment thereby will 
be made necessary. > 

Sec. 585. The parties shall not be at liberty to give evidence 
by which the question of title to real property shall be raised on the 
trial before a justice, and if it appear from the plaintifi’s own show- 
ing on the trial, or from the answer of the deferdant, verified by 
his oath, or that of his agent or attorney, that the determination of 
the action will necessarily involve the decision of a question of title 
to real property, the justice shall suspend all further proceedings in 
the action, and certify the pleadings; or if the pleadings be oral, a 
transcript of the same from his docket to the district court of the 
county; and from the time of filing such pleadings or transcript 
with the clerk, the district court shall have over the action the same 
jurisdiction as if it were originally commenced therein: provided, 
that when the pleadings or transcript are certified to the district 
court upon the answer of the defendant, he shall file an undertak- 
ing, with two or more sufficient securities, to be approved by the 
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justice, to the effect that they will pay costs of the action if it be 
decided against him by the district court. 

Sro. 536. If at any time before the trial it appear, to the satis- 
faction of the justice before whom the action is brought, by affidavit 
of either party, that such justice is a material witness for either 
party, or if either party make affidavit that he has reason to be- 
lieve, and does believe, that he cannot have a fair and impartial 
trial before such justice, the action shall be transferred to some 
other justice of the same county; and in case of a jury being de- 
manded, and affidavit of either party is made, that he cannot have 
a fàir and impartial trial on account of the bias or prejudice of the 
citizens of the precinct or township against him, the action shall be 
transferred to some other justice of the peace in the county. The 
justice to whom an action may be transferred by the provisions of 
this section, shall have and exercise the same jurisdiction over the 
action as if it had originally commenced before him. The justice 
ordering the transfer of the action to another justice, shall im- 
mediately transmit to the latter, on payment of costs, all the papers 
in the action, together with a certified transcript from his docket, of 
the proceedings therein. Upon the return day of the summons, if 
a jury be required, or if the justice be actually engaged in other 
oficial business, he may adjourn the trial without the consent of 
either party, as follows: First, When a party, who is not a resi- 
dent of the county, is in attenance, the adjournment not to exceed 
twenty-four hours; when the defendant in attendance is under ar- 
rest, the adjournment not to exceed three hours. Second. In 
other cases, not to exceed five days. 

Sec. 557. The trial may be adjourned by consent, or upon the 
application of either party, without the consent of the other, for a 
period not exceeding ten days (except as provided in the next sec- 
tion) as follows: First. The party asking the adjournment shall, 
if required by his adversary, prove, by his own oath, or otherwise, 
that he cannot, for want of material testimony, which he expects to 
procure, safely proceed to trial, and shall show in what respects the 
testimony expected is material, and that he has used due diligence 
to procure it, and has been unable to do so. Second. The party 
asking the adjournment shall, also, if required by the adverse party, 
consent that the testimony of any witness of such adverse party who 
is in attendance, be then taken by deposition before the justice, 
which shall accordingly be done, and the testimony so taken may be 
read on the trial, with the same effect, and subject to the same ob- 
jections as if the witness were produced; but such objections shall 
be made at the time of taking the deposition. Third. The court 
may also require the moving party to state, upon affidavit, the 
evidence which he expects to obtain, and if the adverse party there-_. 
- upon admit that such evidence-would be given, and that it is to be 
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considered as actually given on the trial, or offered and overruled as 
improper, the trial shall not be postponed. 

Sec. 588. An adjournment may be had, either at the time of 
joining issue, or at any time subsequent to which the case may 
stand adjourned, on application of either party, for a period longer 
than ten days, but not to exceed four months, from the time of the 
return of the summons, upon proof, by the oath of the party, or 
otherwise, to the satisfaction of the justice, that such party cannot 
be ready for trial before the time to which he desires an adjourn- 
ment, for want of material evidence, particularly describing it, and 
that the delay has not been made necessary by any act of negli- 
gence on his part since the action was commenced; that he has 
used due diligence to procure the evidence, and has been unable to 
do so, and that he expects to procure the evidence at the time stated 
by him; provided, that if the adverse party admit that such 
evidence would be given, and consent that it may be considered as 
given on the trial, or offered, or overruled as improper, the adjourn- 
ment shall not be had. 

sec. 539. No adjournment shall be granted for a period longer 
than ten days, upon the application of either party, except on cox- 
dition that such party file an undertaking, with sureties to be 
approved by the justice, to the effect that they will pay to the 
opposite party the amount of any judgment which may be recovered 
against the party applying. 

Sec. 540. If the plaintiff fail to appear at the return day of the 
summons, the action shall be dismissed. 

Sec. O41. If the defendant fail to appear at return day of the 
summons, or if either party fail to attend ata day to which the trial 
has been adjourned, or fail to make the necessary pleading or proof 
on his part, the case may nevertheless proceed, at the request of 
the adverse party, and judgment shall be given in conformity with 
the pleadings and proofs. 

Sec. 642. A trial by jury shall be demanded at the time of 
joining issue, and shall be deemed waived if neither party then 
demand it. When demanded, the trial of the case shall be adjourned 
until a time and place fixed for the return of the jury. If neither 
party desire an adjournment, the time and place shall be determined 
by the justice, and shall be on the same day, or within the next two 
days. The jury shall be summoned, upon an order of the justice, 
from the citizens of the city or township, and not from the by- 
standers. 

Sec. 543. At the time appointed for the trial, the justice shall 
proceed to call, from the jurors summoned, the names of the persons 
to constitute the jury for the trial of the issue. The jury, by con-. 
sent of the parties, may consist of any number, not more than six 
not less than three. 
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Sec. 544, If a sufficient number of competent jurors do not 
attend, the justice shall” direct others to be summoned from the 
vicinity, and not from the bystanders, sufficient to complete the jury. 

Sec. 545. Either party may challenge the jurors. The chal- 
lenges shall be either peremptory or for a cause. Each party may 
challenge for cause, on any grounds set forth in section number 
one hundred and sixty-two. Challenges for cause shall be tried by 
the justice in a summary manner, who may examine the juror chal- 
lenged and witnesses. Each party shall be allowed three peremp- 
tory challenges. acs 


CHAPTER IV. 
JUDGMENT AND EXECUTION. 


Sec. 546. Judgment thatthe action be dismissed without preju- 
dice to a new action may be entered, with costs, in the following cases: 
First. When the plaintiff voluntarily dismisses the action before it 
is finally submitted. Second. When he fails to appear at the time 
specified in the summons, or upon adjournment, or within one hour 
thereafter. Third. When it is objected at the trial and appears by 
the evidence that the action is brought in the wrong county ; but if 
the objection be taken and overruled, it shall be cause only of 
reversal, on appeal, and shall not otherwise invalidate the judgment. 
If not taken at the trial, it shall be deemed waived, and shall not 
be cause of reversal. 

Sec. 547. When the defendant fails to appear and answer, 
judgment shall be given for the plaintiff, as follows: When a copy 
of the account, note, bill, or other obligation upon which the action 
is brought was filed with the justice at the time the summons was 
issued, judgment shall be given, without further evidence, for the 
sum specified in the summons. 

Src. 548. Upon issue joined, if a jury trial be not demanded, 
the justice shall hear the evidence and decide all questions of fact 
and law, and render judgment accordingly. 

Sec. 549. Upon a verdict, the justice shall immediately render 
judgment accordingly. When the trial is by the justice, judgment 
shall be entered immediately after the close of the trial, if the 
defendant has been arrested and is still in custody; in other cases, 
it shall be entered within four days after the close of the trial. If 
the action be on contract against two or more defendants, and the 
summons is served on one or more, but not on all, the judgment 
shall be entered up only against those who were served, if the con- 
tract-be a several or a joint and several contract; but if the contract 
be a joint contract only, the judgment shall be entered up against 
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all the defendants, but shall only be enforced against the joint 
property of all, and the separate property of the defendants served. 

Sec. 550. When the amount found due to either party exceeds 
the sum for which the justice is authorized to enter judgment, such 
party may remit the excess, and judgment may be rendered for 
the residue. 

Sec. 551. If the defendant, at any time before the trial, offer, 
in writing, to allow judgment to be taken against him for a speci- 
‘fied sum, the plaintiff may immediately have judgment therefor, 
with the costs then accrued; but if he do not accept such offer 
before the trial, and fail to recover in the action a sum equal to 
the offer, he shall not recover costs, but costs shall be adjudged 
against him, and, if he recover, be deducted from his recovery. 
But the offer and failure to accept it shall not be given in evidence 
to effect the recovery, otherwise than as to costs, as above provided. 

Sec. 552. When a judgment is rendered in a certain case 
where the defendant is subject to arrest and imprisonment thereon, 
it shall be so stated in the judgment, and entered in the docket. 

Sec. 553. When the prevailing party is entitled to costs by 
this chapter, the justice shall add their amount to the verdict; or, 
in case of the failure of the plaintiff to recover, or in case of a dis- 
missal of the action, shall enter up judgment in favor of the defend- 
ant for the amount of such costs. 

Sec. 554. The justice, on demand of the party in whose favor, 
the judgment is rendered, shall give him a transcript thereof, which 
may be filed and docketed im the office of the district clerk of the 
county where the judgment wasrendered. The time of the receipt 
of the transcript by the district-clerk shall be noted by him thereon 
and entered in the docket; and from that time executions may be 
issued by the district clerk on such judgment to the sheriff of any 
other county of the territory, in the same manner as upon judg- 
ments recovered in the higher courts. All process upon judgments 
recovered in justices’ courts to be executed within the same county, 
shall be issued by the justice or his successor in office. No judg- 
ment rendered by a justice of the peace shall create any lien upon 
lands of the defendant, unless a transcript of such judgment, certi- 
fied by the justice, be filed and recorded in the office of the 
recorder. When such transcript is to be filed in any other county 
than that in which the justice resides, such transcript shall be 
accompanied with the certificate of the county clerk, as to the offi- 
cial character of the justice. When so filed and recorded in the 
office of the recorder for any county, such judgment shall constitute 
a lien upon, and bind the lands and tenements of the judgment 
debtor situated in the county where such transcript may be filed 
and recorded, in favor of such judgment creditor, as if such judg- 
ment had been rendered in the district court of such county. | 
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Sec. 555. Execution for the enforcement of judgment in a 
justice's court, may be issued on the application of the party entitled 
thereto, at any time within five years from the entry of the judg- 
ment. i 

Sec. 550. The execution, when issued by a justice, shall be 
directed to the sheriff, ar to a cohstable of the county, and sub- 
seribed by the justice by whom the judgment was rendered, or 
by his successor in office, and shall bear date the day of its de- 
livery to the officer to be executed. It shall intelligibly refer to 
the judgment, by stating the names of the parties, and the name 
of the justice before whom, and of the county where, and the 
time when, it was rendered; the amount of the judgment, if it be 
for money; and if less than the whole is due, the amount due 
thereon. It shall contain, in like cases, similar directions to the 
sheriff ur constable, as are required hy the provisions of title seven 
of this act, in an execution to the sheriff. 

Sec. 557. The sheriff or constable to whom. the execution is 
directed, shall proceed to execute the same in the same manner as 
the sheriff is required by the provisions of title seven of this act, 
to proceed upon executions directed to him; and the constable, 
when the execution is directed to him, shall be vested for that pur- 
pose with all the power of the sheriff; and, after issuing an 
execution, and either befure or after its return, (if the same be 
returned unsatisfied, either in whole or in part) the judgment 
creditor shall be entitled to an order from the justice requiring 
the judgment debtor to attend at a time to be designated in the 
order, and answer concerning his property before such justice, 
and the attendance of such debtor may be enforced by the justice ; 
on his attendance, such debtor may be examined under oath con- 
cerning his property, and any person alleged to have in his hands 
property, moneys, effects, or credits of the judgment debtor, may 
also be required to attend and be examined; and the justice may , 
order any property in the hands of the judgment debtor, or any 
other person, not exempt from execution, belonging to such debtor, 
to be applied toward the satisfaction of the judgment; and the 
justice may enforce such order by imprisonment until complied 
with; but no judgment debtor, or other person, shall be required 
to attend before the justice out of the county in which he resides. 


CHAPTER YV. 
GENERAL PROVISIONS. 


Src. 558. Those provisions of this act which are referred to in 
this title, and no other, shall, in addition to the provisions embraced 
in this title, be applicable to justices’ courts and proceedings therein. 
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Sec. 559. Every justice shall keep a book dénominated a 
docket, in which he shall enter: First. The title of every action 
or proceeding. Second. The object of the action or proceeding, 
and if a sum of money be claimed, the amount of the demand. 
Third. The date of the summons and the time of its return, and if 
an order to arrest the defendant be made, or a writ of attachment 
be issued, a statement of these facts. Fourth. The time when the 
parties, or either of them, appear, or their non-appearance if default 
be made ; a minute of the pleadings and motions, if in writing, re- 
ferring to them—if not in writing, a concise statement of the 
material parts of the pleadings, and of all motions made during the 
trial by either party, and his decisions thereon. Fifth. Every ad- 
journment, stating on whose application, whether on oath, evidence, 
or consent, and to what time. Sixth. The demand for a trial by 
jury, when the same is made, and by whom made, the order for the 
jury, and the time appointed for the trial and return of the jury. 
Seventh. The names of the jury, who appear and are sworn, the 
names of all witnesses sworn, and at whose request. Eighth. The 
verdict of the jury, and when received ; if the jury disagree and 
arc discharged the fact of such disagreement and discharge. Ninth. 
The judgment of the court, specifying the costs included, and the 
time when rendered.: Tenth.. The issuing of the execution, when 
issued, and to whom, the renewals thereof, if any, and when made, 
and a statement of any money paid to the justice, and when, and 
by whom. Eleventh. The receipt of a notice of appeal, if any be 
given, and of the appeal bond, if any be filed. 

Sec. 560. The several particulars of the last section specified 
shall be entered, under the title of the action to which they relate, 
and at the time when they occur. Such entries in a justice’s 
docket, or a transcript thereof, certified by the justice or his suc- 
cessor in office, shall be primary evidence to prove the facts so 
stated therein. i 

Sec. 561. A justice shall keep an alphabetical index to his 
docket, in which shall be entered the names of the parties to each 
judgment, with a reference to the page of entry. The names of 
the plaintifs shall be entered in the index, in the alphabetical order 
of the first letter of the family names. 

Src. 562. It shall be the duty of every justice, upon the 
expiration of his term of office, to deposit with his successor his 
official dockets, as well his own as those of his predecessors, which 
may be in his custody, to be kept as public records. If the office 
of a justice become vacant by his death or removal from the town- 
ship or city, or otherwise, before his successor is elected and quali- 
fied, the dockets in possession of such justice shall be deposited 
with the county clerk of the county, to be by him delivered to the 
successor in office of the justice. 
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Sec. 563. Ay Justice with whom the docket of his predeces- 
sor is deposited may issue execution or other process upon a judg- 
ment there entered and unsatisfied, in the same manner and with 
the same effect as the justice by whom the judgment was entered 
might have done. In case of the creation of a new county or the 
change of the boundary between two counties, any justice into 
whose hands the docket of a justice formerly acting as such, within 
the same territory, may come, shall, for the purposes of this section, 
be considered the successor of said former justice. 

Sec. 564. The justice elected to fill a vacancy shall be deemed 
the suecessor of the justice whose office became vacant before the 
expiration of a full term. When a full term expires, the same or 
another person elected to take office in the same township, or city, 
from that time shall be deemed the successor. 

Sec. 565, When two or more justices are equally entitled 
unger the last section to be deemed the successor in office of a jus- 
tice, the probate judge shall, by a certificate subscribed by him, 
and filed in the office of the county clerk, designate which justice 
shall be deemed the successor of a justice going out of office, or 
whose office has become vacant. 

Sec.566. ‘The summons, execution, and every other paper 
made or issued by a justice, except a subpoena, shall be filled up 
without a blank left to be filled by another, otherwise it shall be 
void. 

Sec. 567. In case of the sickness, or other disability or neces- 
sary absence of a justice on a return of a summons, or at the time 
appointed for a trial, another justice of the same county may, at 
his request, attend in his behalf, and shall thereupon become vested 
with the power, for the time being, of the justice before whom the 
Summons was returnable. In that case, the proper entry of the 
proceedings before the attending justice, subscribed by him, shall 
be made in the docket of the justice before whom the summons was 
returnable. ” 

Sec. 568. A justice may, at the request of a party, and on 
being satisfied that it is expedient, specially depute any discreet 
white male citizen of suitable age and not interested in the action, 
to serve a summons or execution, with or without an order to arrest 
the defendant, or with or without an order of attachment. Said 
justice shall be liable on his official bond for all official acts of the 
person so deputed. Such deputation shall be in writing on the 

ocess. 

Sec. 569. The person so deputed shall have the authority of a 
constable in relation to the service, execution, and return of such 
process, and shall be subject to the same obligations. 

Sec. 570. <A constable, notwithstanding the expiration of his _ 
term of office, may proceed and complete the execution of all final 
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process which he has begun to execute, in the same manner as if he 
were still in office, and his sureties shall be liable to the same extent. 

Sec. 571. A justice may punish, as for contempt, persons 
guilty of the following acts, and no others: First. Disorderly, con- 
temptuous, or insolent behavior toward the justice, while holding 
the court, tending to interrupt the due course of a trial or other 
judicial proceeding: Second. A breach of the peace, boisterous 
conduct or violent disturbance in the presence of the justice 
or in the immediate, vicinity of the court held by him, tending to 
interrupt the due course of a trial or other judicial proceeding. 
Third. Disobedience or resistance to the execution of a lawful 
order or process made or issued by him. Fourth. Disobedience to 
a subpoena duly served, or refusing to be sworn or answer as a wit- -` 
ness. Fifth. Rescuing any person or property in the custody of 
any officer, by virtue of an order or process of the court held by 
him. 

Sec. 572. When a contempt is committed in the immediate 
yiew and presence of the justice, it may be punished summarily, 
for which an order shall be made, reciting the facts as occurring in 
such immediate view and presence, adjudging that the person pro- 
ceeded against is thereby guilty of a contempt, and that he be pun- 
ished as therein prescribed. When the contempt is not committed 
in the immediate view and presence of the justice, a warrant of 
arrest may be issued by such justice, on which the person so guilty 
may be arrested and brought before the justice immediately, when 
an opportunity to be heard in his defense, or excuse, shall be given. 
The justice may thereupon discharge him, or may convict him of 
the offense. A justice may punish for contempts by fine and im- 
prisonment, or both; such fine not to exceed in any case one 
hundred dollars, and such imprisonment one day. 

Sec. 573. The conviction, specifying particularly the offense 
and the judgment thereon, shall be entered by the justice in his 
docket. 

Src. 574. Justices of the peace may issue subpoenas in any 
action or proceeding in the courts held by them, and final process 
on any judgment recovered therein, to any part of the county. 

Sec. 575. Justices of the peace may issue commissions to take 
depositions of witnesses out of this territory, and settle interroga- 
tories to be annexed thereto, and direct the manner in which the 
commissions shall be returned. The provisions of title eleventh of 
this act, so far as the same are consistent with the jurisdiction and, 
powers of justices’ courts, shall be applicable to justices’ courts, 
and to actions and proceedings therein. . 

Seo. 576. In actions respecting mining claims, proof shall be 
admitted. of the customs, usages, or regulations, established and in 
force in the mining district embracing such claim; and such cus- 
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: toms, usages, or regulations, when not in conflict with the laws of 
this territory, shall govern the decision of the action, 

Src. 577, A new trial may be granted hy the justice on mo- 
tion, within ten days after the entry of judgment, for any one of 
the following causes: First. Accident or surprise, which ordinary 
prudence could not have guarded against. Second. Excessive 
damages, appearing to have been given wader the influence of pas- 
sion. Third. Insufficiency of the evidence to justify the verdict 
or other decision. Fourth. Newly discovered evidence, material 
for the party making the application, which he could not, with 
reasonable diligence, have discovered and produced at the time. 

Sec. ATR. The application shall be made upon affidavit and no- 
tice. The affidavit shall he filed with the justice, with a statement 
of the grounds upon which the party intends to rely. The adverse 
party may use counter affidavits on the motion, provided they be 
filed one day previous to the hearing of the motion. 

Sec. 670. Any party dissatisfied with a judgment rendered in 
a justice’s court, may appeal therefrom tu the district conrt of the 
county, at any time within twenty days after the rendition of the 
judgment. The appeal shall be taken by filing a notice of appeal 
with the justice, and serving a copy on the adverse party. The 
notice shall sfate whether the appeal is taken from the whole or a 
part of the judgment, and if from a part, what part, and whether 
the appeal is taken on questions of law or fact, or both. 

Sec. RO. When a party appeals to the district court on 
ynestions of law alone, he shall within ten days from the rendition 
of judgment, prepare a statement of the case and file the same 
with the justice. The statement shall contain the grounds on which 
the party intends to rely on the appeal, and so much of the evi- 
dence as may be necessary to explain the grounds and no mores 
Within ten days after he receives notice that the statement is filed, 
the adverse, party, if dissatisfied with the same, may file amend- 
ments; the proposed statement and amendments shall be settled by 
the justice, and if no amendments he filed, the original statement 
shall be adopted. The statement thus adopted, or as settled by the 
justice, with a copy of the docket of the justice, and all motions 
filed with him by the parties during the trial, and the notice of ap- 
peal, shall be used on the hearing of the appeal before the district 
court, 

Src. 581. When a party appeals to the district court on ques- 
tions of fact, or on questions of both law and fact, no statement 
need be made, but the action shall be tried anew in the district 
court. > 

Sec. 682. Upon receiving the notico of appeal, and on pay- 
ment of the fees of the justice, and filing an undertaking as re- 
quired in the next section, the justice shall, within five days, trans- 
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mit to the clerk of the district court, if the appeal be on a question 
of law alone, a certified copy of his docket, the statement as admit- 
ted, or as settled, the notice of appeal, and the undertaking filed ; 
or, if the appeal be on questions of fact, or both law and fact, a 
certified copy of his docket, the pleadings, all notices, motions, and 
other papers filed in the cause, the notice of appeal, and the under- 
taking filed; and the justice may be comyelled by the district 
court, hy an order entered upon motion, to transmit such papers, 
and may be fined for neglect or refusal to transmit the same; a 
certified copy of such order may be served on the justice by the 
party, or his attorney. In the district court either party shall have 
the benefit of all legal objections made in the justice’s court. 

Sec. 585. An appeal from a justice’s court shall not be effectual 
for any purpose unless an undertaking be filed, with two or more 
sureties, in the sum of one hundred dollars, for the payment of the 
costs on appeal; or, if a stay of proceedings be claimed, in a sum 
equal to twice the amount of the judgment, including costs, when 
the judgment is for the payment of money, or twice the value of the 
property, including costs, when the judgment is for the recovery of 
specifie personal property; and shall be conditioned, when the 
action is for the recovery of money, that the appellant will pay the 
amount of the judgment appealed from, and all costs, if the appeal 
be withdrawn or dismissed, or the amount of any judgment and all 
costs that may be recovered against him in said action in the district 
court; where the action is for the recovery of specific personal 
property, the undertaking shall be conditioned that the appellant 
will pay the judgment and costs appealed from, and obey the order 
of the court made therein, if the appeal be withdrawn or dismissed, 
or any judgment and costs that may be recovered against him in 
said action in the district court, and will obey any order made by 
the court therein. ‘The undertaking shall be accompanied by the 
-affidavit of the sureties that they are residents of the county, and 
are each worth the amount specified in the undertaking, over and 
above all their just debts and liabilities, exclusive of property exempt 
from execution, or the bond shall be executed by a sufficient number 
of sureties, who can justify in the aggregate to an amount equal to 
double the amount specified in the bond; or a deposit of the amount 
of the judgment (including all costs) appealed from, or of the value 
of the property, including all costs, in actions for the recovery of 
specific personal property, with the justice; and such deposit shall 
be equivalent to the filing of the undertaking in this act mentioned ; 
and in such cases the justice shall transmit the money to the clerk 
of the district court, to be by him paid out upon the order of the 
court. The adverse party may, however, except. to the sufficiency 
of the sureties within five days after the filing of the undertaking, 
and unless they, or other sureties, justify before the justice before 
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whom the appeal is taken, within five days thereafter, upon notice to 
the adverse party, to thé amount stated in their affidavits, the appeal 
shall be regarded as if no undertaking had been given. 

Sec. 584. Ifan execution be issued on the filing of the under- 
taking, staying all proceedings, the justice shall, by order, direct 
the officer to stay all proceedings on the same. Such officer shall, 
upon payment of his fees for services rendered on the execution, 
thereupon relinquish all property levied upon and deliver the same 
to the judgment debtor, together with all moneys collected from 
sales or otherwise. If his fees be not paid, the officer may retain 
so much of the property, or proceeds thereof, as may be necessary 
to pay the same. 

Sec. 585. Costs shall be allowed to the prevailing party in a 
justice’s court. 

Sec. 588. Justices of the peace shall receive from the sheriff or 
constables of their county all moneys collected on any process or 
order issued by their courts respectively, and all moneys paid to 
them in their official capacity, and shall pay the same over to the 
parties entitled or authorized to receive-them, without delay. For 
a violation of this section, they may be removed from their office, 
and shall be deemed guilty of a misdemeanor. 

Sec. 587. Justices of the peace may, in all cases, require a 
deposit of money or an undertaking, as security for costs of court, 
before issuing a summons. 

Sec. 588. The provisions of sections thirty-two, three hundred 
and twenty-seven, three hundred and twenty-eight, three hundred 
and twenty-nine, three hundred and thirty, three hundred and thirty- 
one, three hundred and thirty-two, four hundred and seventy-four, 
four hundred and seventy-five, four hundred and seventy-eight, four 
hundred and eighty, four hundred and eighty-one, four hundred and 
eighty-two, and four hundred and eighty-six shall be applicable to 
justices’ courts and actions therein. - 


TITLE XVII. 


MISCELLANEOUS PROVISIONS. 


Sec. 589. The supreme court may make rules, not inconsistent 
with the constitution and laws of the territory, for its own govern- 
ment and the government of the district courts; but such rules shall 
not be in force until thirty days after their adoption and publication. 

Sec. 590. If an action be brought against a sheriff for an act 
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done by virtue of his office, and he give written notice thereof to 
the sureties on any bond of indemnity received by him, the judg- 
ment recovered therein shall be conclusive evidence of his right to 
recover against such sureties; and the court or judge in vacation 
may, on motion, upon notice of five days, order judgment to be 
entered up against them for the amount so recovered, including 
costs. 

Sec. 591. Words used in this act in the present tense, shall be 
deemed to include the future as well as the present; words used in _ 
the singular number shall be deemed to include the plural, and the 
plural the singular ; writing shall be deemed to include printing or 
printed paper; oath to include affirmation or declaration; signature 
or subscription to include mark when the person cannot write, his 

-name being written near it, and witnessed by a person who writes 
his own nameé as a witness. 

Src. 592. In all cases where an undertaking with sureties is 
required by the provisions of this act, the judge, justice, clerk, or 
other officer taking the same, shall require the sureties to accompany 
the same with an affidavit that they are each worth the sum speci- 
fied in the undertaking, ‘over and above all their just debts and lia- 
bilities, exclusive of property exempt from execution; provided, 
that when the amount specified in the undertaking exceeds one 
thousand dollars, and there are more than two sureties thereon, they 
may state in their affidavits that they are severally worth amounts 
less than that expressed in the undertaking, if the whole amount be 
equivalent to that of two sufficient sureties. 

Sec. 593. In actions respecting mining claims, in a justice’s 
court, except in cases of forcible entry and detainer; the justice 
shall have power, upon application of the party out of possession 
of the claim or claims, after notice of one day to the adverse party, 
to appoint a receiver of the proceeds of the claim, pending the 
action. If the parties agree upon a person, he shall be appointed 
such receiver ; if the parties do not agree, the justice shall appoint 
a receiver, who shall take an oath, which shall be filed with the 
justice, that he is not interested in the action between the parties, 
and that he will honestly keep an account of all gold dust or metals 
of any kind, the proceeds of the claims in dispute. After the ap- 
pointment of such receiver, the justice shall have power to issue a 
written order to any sheriff or constable, to put such receiver into 
possession of such claim, which order said sheriff or constable shall 
execute, and the receiver shall remain in possession of the claim 
or claims so long as said action may remain undetermined in any 
court. The court in which the action may be pending shall have 
the authority, upon the application of either party, with two days” 
notice to the other, from time to time, to make such orders for the 
disposition of the proceeds of such claim or claims, for the safety 
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of the same, as may seem proper. The court in which the action 
may be pending shall also have power, upon application of the 
receiver, based upon his affidavit, to punish, as for contempt, all 
persons who have been guilty of disturbing the receiver in the pos- 
session of the claims. 

Sec. 594. The receiver mentioned in the last section shall 
keep an accurate account of all the proceeds of the claim pending 
the action, and of all amounts paid out for working the same, and 
shall retain the proceeds and pay the same over, pursuant to the 
order of the court. The receiver shall also be required, on demand 
of either party, to give security for the faithful performance of his 
trust ; and shall be allowed for the same a reasonable compensa- 
tion, to be paid out of the proceeds of the claim in his hands, but 
in no case exceeding ten per cent. upon such proceeds. 

Sec. 595. Writs of certiorari and mandamus may be issued in 
the cases prescribed by this act, by a judge of the supreme court, 
district court, or probate court, in vacations; and may, in the dis- 
cretion of the judge issuing the writ, be made returnable, and a 
hearing may be had on the return thereof in the vacation. 

Sec. 596. Whenever property has been taken by an officer, 
under a writ of attachment, in pursuance of the provisions of this 
act, and it shall be made to appear satisfactorily to the court, or a 
judge thereof, or a probate judge, that the interest of the parties 
to the action will be subserved by a sale thereof, the court or judge 
may order such property to be sold, in the same manner as prop- 
erty is sold under an execution, and the proceeds to be deposited 
in court, to abide the judzment in the action. Such order shall be 
made only upon notice to the adverse party, or his attorney, in case 
such party has been personally served with a summons in the 
action. : 

Sec. 507. A copy of any record, document, or paper in the 
custody of a public officer of this territory, or of the United States, 
within this territory, certified under the official seal, or verified by 
the oath of such officer, to be a true, full, and correct copy of the 
original in his custody, may be read in evidence in an action or 
proceeding in the courts of this territory, in the like manner and 
with the like effect as the original could be, if produced. 

Sec. 598. When two or more persons, associated in any busi- 
ness, transact such business under a common name, whether it com- 
prises the names of such persons or not, the associates may be 
sued by such common name—the summons in such cases being 
served on one or more of the associates; but the judgment in such 
cases shall bind only the joint property of the associates. 

Sec. 599. All decisions given upon an appeal, in any appellate 
court in this territory, shall be given in writing, with the reasons 
therefor, and filed with the clerk of the court; but this section 
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shall not apply to actions tried with a jury anew in the district 
court on an appeal from a justice’s court. 

Sec. 600. <A defendant, against whom an action is pending 
upon a contract, or for specific personal property, at any time 
before answer, upon affidavit that a person not a party to the action, 
and without any collusion with him, and makes a demand against 
him upon the same contract, or for the same property, and upon 
due notice to such person and the adverse party, may apply to the 
court for an order to substitute such person in his place, and dis- 
charge him from liability to either party, on his depositing in court 
the amount claimed on the contract, or delivering the property, or 
its value, to such person as the court may direct; and the court 
may, in its discretion, make the order. 

Sec. 601. Any person shall be entitled to intervene in an 
action, who has an interest in the matter in litigation, in the suc- 
cess of either of the parties to the action, or an interest against 
both. An intervention takes place when a third person is permitted 
to become a party to an action between other persons, either by 
joining the plaintiff in claiming what is sought by the complaint, or 
by uniting with the defendant in resisting the claims of the plaintiff, 
or by demanding anything adversely to both the plaintiff and the 
defendant. = 

Sec. 602. Any third person may intervene either before or 
after issue has been joined in the cause. 

Sec. 6038. The intervention shall be by petition or complaint 
filed in the court in which the action is pending, and it must set 
forth the grounds on which the intervention rests. A copy of the 
petition or complaint shall be served upon the parties to the action 
against whom anything is demanded, who shall answer it as if it 
were an original complaint in the action. 

Sec. 604. The court shall determine upon the intervention at 
the same time that the action is decided; and if the claim of the 
party-intervening is not sustained, he shall pay all costs incurred by 
the intervention. z 

Sec. 605. On the trial of an action in a court of record, at the 
request of either party, the court may, in its discretion, appoint a 
competent person to take down the testimony in writing. 

Sec. 606. The party obtaining the postponement of a trial in 
any court of record, shall also, if required by the adverse party, 
consent that the testimony of any witness of such adverse party. 
who is in attendance, be then taken by deposition before a judge or 
clerk of the court in which the cause is pending, or before such 
notary public as the court may indicate, which shall accordingly be 
done, and the testimony so taken may be read on the trial with the 
same effect, and subject to the same objections, as if the witness 
were produced. 
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Src. 607. Whenever costs are awarded to a party by an apel- 
late court, such party may have an execution for the same, on filing 
a remittitur with the clerk of the court below, and it shall be the 
duty of such clerk, whenever the remittitur is filed, to issue the 
execution upon application therefor; and whenever costs are 
awarded to a party by an order of any court, such party may hare 
an execution therefor in like manner as upon a judgment. 


CONCERNING COURTS OF JUSTICE OF THIS TERRL 
TORY AND JUDICIAL OFFICERS. 


Sec. 608. The following shall be the courts of justice of this 
territory: First. The supreme court. Second. The district courts. 
Third. The probate courts. Fourth. The justices’ courts. 


SUPREME COURT. 


Sec. 609. The supreme court shall have appellate jurisdiction 
in all civil cases where the amount in dispute exceeds in value one 
hundred dollars, and in all criminal cases tried in district courts ; 
and shall hold its sessions at the capital at the times fixed by law. 


DISTRICT COURTS. 


Sec. 610. The territory shall be divided into three judicial 
districts. 

Sec. 611. There shall be a district judge for each of the 
judicial districts. The courts held by them shall be the district 
courts of the territory. 

Sec. 612. The jurisdiction of these courts shall be of two 
kinds: First. Original. Second. Appellate. 

Sec. 615. The district court shall have original jurisdiction in 
civil cases where the amount in dispute exceeds one hundred dollars, 
and in all criminal cases not otherwise provided for. 

Sec. 614. The appellate jurisdiction of these courts shall ex- 
tend to hearing upon appeal, an order or judgment of a probate 
court or justice of the peace, in the cases prescribed by statute. 

Sec. 615. The courts and the judges thereof shall have power 
to issue all writs necessary or proper fo the complete exercise of the 
power conferred upon them by the constitution and organic act. 

Sec. 616. The terms shall be held at such times and places as 
provided by law; if a room for holding the court be not provided 
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by the county, together with attendants, fuel, lights and stationery, 
suitable and sufficient for the transaction of business, the court may 
direct the sheriff to provide such room, attendants, fuel, lights and 
stationery, and the expenses shall be a county charge. 
} 85x0. 617. The district judges shall, at all reasonable times, 
when not engaged in holding courts, transact such business at their 
-chambers as may be done out of court, at chambers; they may try 
and determine writs of mandamus, certiorari, and quo warranto, 
hear and dispose of all applications for orders and writs, which are 
usually granted, in the first instance, upon an ex parte application ; 
and may, in their discretion, also hear applications to discharge 
such order and writs. i 
Sec. 618. Whenever an action or proceeding is commenced in 
a district court, in which a probate court has concurrent jurisdiction, 
the district court may, if the parties consent, by order, transfer the 
same to the probate court of the same county ; upon such transfer- 
rence, the probate court shall have and exercise over such action or 
proceeding the same jurisdiction as if originally commenced therein. 
Sec. 619. Each district court shall have power to make rules, 
not inconsistent with the constitution and laws of this territory, for 
its own government and the government of its officers, but such 
rules shall not be in force until thirty days after their adoption and 
publication, and no rule shall be made imposing any tax or charge 
upon any legal proceeding, or making an allowance to any officer 
for services. 


THE PROBATE COURTS. 


Sec. 620. There shall be in each county a probate court, with 
the jurisdiction conferred by this chapter. 

Src. 621. The probate court shall have power to open and re- 
ceive the proof of last wills and testaments, and to admit them to 
probate ; to grant letters testamentary, of administration, and of 
guardianship, and to revoke the same, for cause shown, according 
to law ; to compel executors, administrators, and guardians to render 
an account when required, or at the period fixed by law ; to order the 
sale of property of estates, or belonging to minors; to order the 
payment of debts due by estates; to order and regulate all parti- 
tions of property or estates of deceased persons; to compel the 
attendance of witnesses; to appoint appraisers or arbitrators ; to 
compel the production of title deeds, papers, or other property of 
an estate, or of a minor; and to make such other orders, as may 
be necessary and proper, in the exercise of the jurisdiction con- 
ferred upon the probate court. 

Sec. 622. The probate judge shall have power in vacation to 
appoint appraisers; to receive inventories and accounts to be filed 
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in his court; to suspend the powers of executors, administrators, 
or guardians, in the cases allowed by law; to grant letters of ad- 
ministration or guardianship; to approve claims and bonds, and to 
direct the issuance from this court of all writs and process neces- 
sary, in the exercise of his powers as probate judge. 

Sec. 623. The probate court shall have concurrent civil juris- 
diction with the district court of this territory, of an action to en- 
force the lien of mechani¢s and others, and in all civil actions when 
the amount in controversy shall not exceed eight hundred dollars; 
and concurrent jurisdiction with courts of justice of the peace in 
all cases, and the same rules of practice shall be observed before 
the probate courts as those governing the practice before justices’ 
courts. The probate court, and the judge thereof, shall have power 
at chambers to try and determine suits of mandamus, certiorari, and 
quo warranto, and to issue all writs necessary or proper to the com- 
plete exercise of the powers conferred upon it by this and other 
statutes, and in the absence of the district judge from the county, 
to issue writs of habeas corpus and injunction. If a room for hold- 
ing the court be not provided by the county, together with attend- 
ants, fuel, lights, and stationery, suitable and sufficient for the trans- 
ation of business, the court may direct the sheriff to procure such 
room, attendants, fuel, lights, and stationery, and the expenses 
thereof shall be a county charge. 

Sec. 624. A regular term of the probate court shall be held at 
the county seat of each county, commencing on the fourth Monday 
in each and every month, for the transaction of all business of 
which said court has jurisdiction: provided, however, that if the 
district court of the district embracing any county be in session at 
such time, the probate court of the county in which said district 
court is held, shall stand adjourned until the first Monday of the 
ensuing month: provided, further, that said court shall always be 
open for the commencement, trial, and determination of civil actions, 
and for trial purposes, the same may be held at any part of the 
county most convenient for parties and witnesses; and when said 
court is held in a part of the county, away from the county seat, 
the judge thereof shall receive a fee for mileage, to be paid in the 
first instance by the plaintiff in the action, which fee shall be fifty 
cents for each mile traveled in going to the place of holding said 
court, computing the distance from the county seat of the county: 
provided, that when the place of trial is changed from the county 
seat to another part of the county, on motion of the defendant, 
then he shall first pay such mileage, and such fee shall in all cases 
be taxed against the losing party. 

Sec. 625. ‘That if said court shall not be held on the first day 
of the term, such court shall stand adjourned from day to day until 
the evening of the third day. If at that time the judge shall not 
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have appeared and opened court, the same shall stand adjourned 
until the next regular term. Special adjourned terms may be held 
in continuation of the regular term, upon its being so ordered by 
the court in term time, and entered by the clerk upon the record 
of the court, 

Sec. 626. In all civil actions, the jurisdiction of which has been 
given by this act to the probate courts, the party plaintiff shall, 
before his complaint and notice, writ, record, or papers upon which 
his action is founded, be filed, pay to the probate judge a docket 
fee of five dollars in coin, or its equivalent. 

Sec. 627. That if the judge be disqualified from any cause 
for sitting on the determination of any cause or proceeding pending 
before him, the same shall be certified with the original papers to 
the district court of the district including the county, which shall 
proceed thereon to final judgment and determination. 

Sec. 628. That each judge of the probate court shall be a con- 
servator of the peace throughout his county. 

Sec. 629. In all civil cases within their jurisdiction, the probate 
courts and the judges thereof shall have the same power to grant 
all orders, writs, and process which the district courts or the judges 
thereof have power to grant within their jurisdiction, and to hear 
and determine all questions arising within their jurisdiction, as fully 
and completely as the district courts or the judges thereof have 
power to do under the laws of this territory. 

Sec. 630. Juries in all civil actions in the probate courts shall 
consist of twelve persons having the qualifications of electors, who 
shall not be summoned until the cause is at issue and set for trial, 
and a demand is made in writing therefor by one or more of the 
parties, and their legal fees paid into the hands of the probate judge 
by the party making the demand. ; 

Sec. 631. The probate judge shall issue a venire returnable o 
the day upon which the cause is set for trial, and if on the return 
day the panel be not full, it may be filled by summoning talesmen. 
Challenges shall be allowed either party for cause, as in section one 
hundred and sixty-two of this act, and each party shall be allowed 
three peremptory challenges. 


JUSTICES’ COURTS. 


Src. 632. The courts held by justices of the peace in this 
territory, shall be denominated justices’ courts, and shall have the 
jurisdiction conferred by this act, but nothing contained in this act 
shall affect their jurisdiction in actions or proceedings now pending 
therein, nor shall it affect any judgment or order already made, or ` 
proceedings already taken. 
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Sec. 633. Justices’ courts shall have jurisdiction of the follow- 
ing actions and proceedings: First. Of an action arising orí con- 
tracts for the recovery of money only, if the sum claimed does not 
exceed one hundred dollars. Second. Of an action for damages 
for injury to the person, or for taking or detaining personal prop- 
erty, or for injurmg real or personal property, if the damages 
claimed do not exceed one hundred dollars. Third. Of an action 
for a fine, penalty, or forfeiture, not exceeding one hundred dollars, 
given by statute, or the ordinance of an incorporated city. Fourth. 
Qf an action upon a bond conditioned for the payment of money 
not exceeding one hundred dollars though the penalty exceed that 
sum, the judgment to be given for the sum actually due; when the 
payments are to be made by installments, an action may be brought 
for each installment as it becomes due. Fifth. Of an action upon 
a surety bond or undertaking taken by them, though the penalty 
exceed, if the amount claimed does not exceed one hundred dollars. 
Sixth. Of an action for the foreclosure of any mortgage, or the 
enforcement of any lien on real or personal property, when the 
debt secured does not exceed one hundred dollars. Seventh. Of 
an action to recover the possession of personal property, when the 
value of such property does not exceed one hundred dollars. 
Eighth. To take and enter judgment on the confession of a 
defendant when the amount confessed does not exceed one hundred 
dollars. Ninth. Of an action for a forcible or unlawful entry 
upon, or a forcible or unlawful detention of lands, tenements, or 
other possessions. Tenth. Of an action for damages for injury to 
a mining claim, when the damages claimed do not exceed one hund- 
red dollars. Eleventh. Of proceedings respecting vagrants and 
disorderly persons. : 

Sec. 634. The jurisdiction conferred by the last section shall 
not extend, however, to a civil action in which the title to real prop- 
erty shall come in question. 

Sec. 635. These courts shall also have jurisdiction of the 
following public offenses, committed within the respective counties 
in which such courts are established: First. Petit larceny. 
Second. Assault and battery, not charged to have been com- 
mitted upon a public officer in the discharge of his duties, or with 
intent to kill. Third. For drawing and exhibiting deadly weapons’ 
in the presence of two or more persons in a rude, and angry, and 
threatening manner. Fourth. Breaches of the peace, riots, affrays, 
committing a willful injury to property, and all misdemeanors, pun- 
' ishable by fine, not exceeding five hundred dollars, or imprisonment 
not exceeding six months, or by both such fine and imprisonment. 

Sec. 686. There shall be no terms in justices’ court; these 
courts shall be always open. T 

Sec. 637. Each justice, before entering upon the discharge of 
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his- duties, shall take the constitutional oath of office, and shall 
execute a bond to the territory, in the sum of one thousand dollars, 
conditioned for the faithful performance of his duties, and file the 
same with the county clerk. 


GENERAL PROVISIONS RESPECTING THE COURTS 
OF JUSTICE AND JUDICIAL OFFICERS. 


Sec. 638. The supreme court, the several district courts, and 
the several probate courts of this territory shall be courts of record. 

Sec. 639. The sittings of every court of justice shall be public, 
except as is provided in the next section. 

Sec. 640. In an action for divorce, the court may direct the 
trial of any issue of fact joined therein to be private, and upon such 
directions, all persons may be excluded, except the officers of the 
court, the parties, their witnesses and counsel. - 

Seo. 641. Every court shall have power: First. To preserve 
and enforce order in its immediate presence. Second. To enforce 
order in the proceedings before it, or before a person or persons 
empowered to conduct a judicial investigation under its authority. 
Third. To compel obedience to its lawful judgments, orders, and 
process, and to the lawful orders of its judge out of court, in an 
action or proceeding pending therein. Fourth. To control, in fur- 
therance of justice, the conduct of its ministerial officers. 


PARTICULAR DISQUALIFICATION OF JUDGES. 


Sec. 642. <A judge shall not act as such im any of the follow- 
ing cases: First. In an action or proceeding to which he is a 
party, or in which he is interested. Second. When he is related 
to either party, by consanguinity or affinity, within the third degree. 
Third. When he has been attorney or counsel for either party in 
the action or proceeding. But this section shall not apply to the 
arrangement of the calendar or the regulation of the order of busi- 
ness. 

Sec. 643. A judge shall not act as attorney or counsel in a 
court in which he is judge, or in an action or proceeding removed 
therefrom to another court for review, or in any action or proceed- 
ing from which an appeal may lie in his own court. 

Sec. 644. A judge of the supreme court, or of the district 
court, shall not act as attorney or counsel in any court, except in 
an action or proceeding to which he is a party on the record. 

Szc. 645. A judge or justice of the peace shall not have a 
partner acting as attorney or counsel in any court in this territory. 


198 . LAWS OF THE TERRITORY OF IDAHO. 


JUDICIAL DAYS AND PLACES OF HOLDING COURTS. 


Sec. 646. The courts of justice may be held and judicial busi- 
ness may be transacted on any day except as provided in the next 
section. 

Sec. 647. No court shall be opened, nor shall any judicial 
business be transacted on Sunday, New Year’s day, on the Fourth 
of July, on Christmas day, on Washington’s birthday, on Thanks- 
giving day, or on a day in which the general election is held, except 
for the following purposes: First. To give, upon their request, 
instructions to a jury then deliberating on their verdict. Second. 
To receive a verdict or discharge a jury. Third. For the exercise 
of the powers of a magistrate in a criminal action, or in a proceed- 
ing of a criminal nature. 

Sec. 648. Every court of justice, except a justice’s, shall sit 
at the county seat of the county in which it is held, except in cases 
provided by law, approved December eighteenth, cighteen hundred 
and sixty three. No justice of the peace shall hold a court in any 
pares ae or city than the one for which he shall have been 
elected. . 


SEALS OF THE COURTS OF JUSTICE. 


Sec. 649. Each of the following: courts, and no others, shall 
have a seal: First. The supreme court. Second. The district 
courts. Third. The probate courts. i 

Sec. 650. The clerk of each court shall keep the seal thereof. 

Sec. 651. The seal of the court need not be affixed to any pro- 
ceedings therein, except: First. To a summons or writ. Second. 
To the proof of a will, or the appointment of an executor, adminis- 
trator, or guardian. Third. To the authentication of a copy of a 
record, or other proceeding of the court, or an officer thereof, for 
the purpose of evidence in another court. 

Sec. 652. The seal may be affixed by impressing it on the 
paper, or on a substance attached to the paper, and capable of 
receiving the impression. 


MISCELLANEOUS PROVISIONS RESPECTING COURTS 
AND JUDICIAL OFFICERS. 


Sec. 653. If an application for an order, made to a judge of 
a court in which the action or proceeding is pending, be refused 
in whole or in part, or be granted conditionally, no subsequent 
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application for the same order shall be made to any other judge, 
except of a higher court: provided, that nothing in this section be 
so construed as to apply to motions refused for any informality in 
the papers or proceedings necessary to obtain an order. 

Sec. 654. A violation of the last section may be punished as a 
contempt; and an order made contrary thereto may be revoked by 
the judge who made it, or vacated by a judge of a court in which 
the action or proceeding is pending. 

Sec. 655. The judges of the supreme court, of the district 
courts, and of the probate courts, shall have power in any part of 

_ the territory, and justices of the peace within their respective coun- 
ties, shall have power to take and certify: First. The proof and 
acknowledgment of a conveyance of real property, or of any other 

- written instrument. Second. The acknowledgment of satisfaction 
of a judgment of any court. Third. An affidavit to be used in 
any court of justice of this territory. 

Sec. 656. No action or proceeding in a court of justice shall be 
affected by a vacancy in the office of all or any of the judges; or by 
the failure of a term thereof. 

Sec. 657. Every written proceeding in a court of justice in this 
territory, or before a judicial officer, shall be in the English lan- 
guage; but such abbreviations as are now commonly used in that 
language may be used, and numbers may be expressed by figures 
or numerals, in the customary manner. 


FORCIBLE ENTRY AND UNLAWFUL DETAINER. 


Sec. 658. No person or persons shall hereafter make any entry 
into lands, tenements, or other possessions, but in cases where entry 
is given by law; and in such cases not with strong hand nor with 
multitude of people, but only in a peaceable manner; and if any 
person from henceforth do to the contrary, and thereof be duly con- 
victed, he shall be punished by fine. 

Suo. 659. Any justice of the peace shall have authority to 
inquire, as hereinafter directed, as well against those who make 
unlawful or forcible entry into lands, tenements, or other possessions, 
and detain the same, as against those who, having lawful and peace- 
ful entry into lands, tenements, or other possessions, unlawfully 
detain the same; and if it be found, upon such inquiry, that an 
unlawful or forcible entry hath been made, and that the said lands, 
tenements, or other possessions, after a lawful entry, are held un- 
lawfully, then such justice shall cause the party complaining to have 
restitution thereof. 

Smc. 660. When any complaint shall be made in writing to any 
justice of the peace, of any such unlawful or forcible entry, or un- 
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lawful detainer, said justice shall issue a summons, directed to the 
sheriff or any constable`of- the county, commanding him to summon 
the person or persons against whom such complaint shall have been 
made, to appear before the said justice on a day in such summons 
named, which shall not be less than four nor more than ten days 
from the issuing of such summons, and at the place therein men- 
tioned. 

Src. 661. Such summons shall be served upon the person or 
persons against whom the same is issued, by delivering a certified 
‘copy thereof to such person or persons at least four days before the 
return day thereof; and the officer serving the same shall make a 
special return of the time, place, and manner of serving such sum- 
mons. 

Sec. 662. After the return of the summons, served as herein- 
before provided, and at the time and place appointed in said sum- 
mons, the justice shall proceed to hear and determine said complaint, 
unless either party shall demand a jury; in which case, the justice 
shall issue a venire for a jury, in the same manner, and upon the 
same terms, as in other cases provided for trial by jury in justices’ 
courts, and such jury shall be sworn as in other cases. 

Sec. 663. If, at the time of making such complaint, it shall be 
made to appear that the person or persons against whom said com- 
plaint is made, or either of them, are absent from the county, it 
shall be the duty of the justice before whom the same is made, to 
issue his summons, as hereinbefore provided, and the same may be 
served by leaving a certified copy thereof at the last and usual place 
of abode of such person or persons, not less than four days before 
the return day thereof, which copy shall be left with some member 
of the family, or some person residing at such place, of suitable age 
and discretion, to whom the contents thereof shall be explained by 
the officer leaving the same, and the officer shall make a special 
return of the time, place, and manner of serving said summons, and 
the suit shall thereafter proceed the same as though a persona 
service were had of such summons. : 
_ Sec. 664. The justice may, in his discretion, adjourn any trial 

under this act, not exceeding ten days; and when the defendant, 
his agent or attorney, shall make oath that he cannot safely proceed 
to trial, for want of some material witness, naming him, that he has | 
made due exertion to obtain such witness, and believes, if an 
adjournment be allowed, he will be able to procure the attendance 
of such witness, or his deposition, in time to produce the same upon 
the trial, in which case, if such person or persons will give bond, 
with one or more sufficient sureties, conditioned to pay the said 
complainant for all rent that may accrue during the pending of such 
suit, and all costs and damages consequent upon such adjournment, 


SECOND SESSION. 201 


the said justice shall adjourn said cause for such reasonable time as 
may appear necessary, not exceeding three months. ; 

Src. 665. The testimony of any witness, which may be con- 
sidered necessary by either party, may be taken in the same man- 
ner, and with the like effect, as is provided for the taking of testi- 
mony in other cases in justices’ courts. 

Sec. 666. On the trial, the complainant shall only be required 
to show, in addition to the forcible entry or detainer complained of, 
that he was peaceably in actual possession at the time of a forcible 
entry, or was entitled to the possession of the premises at the timg 
of a forcible holding over. The defendant may show in his defense - 
that he, or his ancestors, or those whose interest in such premises 
he claims, have been in quiet possession thereof for the space of 
one whole year together next before the said inquisition, and that 
his interest therein is not then ended or determined, and such show- 
ing shall be a bar to the prosecution ; and in no case when the title 
of land is necessarily involved, shall a justice of the peace have 
cognizance. 

Sec. 667. If upon the trial of any complaint under this act, 
the justice or jury shall find the defendant or defendants, or either 
of them, guilty of the allegations in the complaint, said justice shall 
thereupon enter judgment for the complainant to have restoration 
of the premises, and shall impose such fine, not exceeding one hun- 
dred dollars, considering all the circumstances, as he may deem 
just, and shall tax the costs for the complainant, and may issue ex- 
ecution therefor; and the said justice shall also award and issue a 
writ of restitution; but if the said justice or jury find that the 
person complained of is not guilty, the justice shall tax the costs 
against the complainant, and issue execution therefor. A 

Sec. 668. If the jury empanneled cannot agree upon a yer- 
dict, the justice may, with the consent of the parties, discharge 
them, and issue a venire returnable forthwith, or at some other time 
agreed upon by the parties. ; 

Sec. 669. In all cases of a verdict by the justice or jury for 
the complainant, the damages shall be assessed as well for waste 
and injury committed upon the premises, as for the rents and profits 
during such detainer, and the verdict shall also find the monthly 
value of the rents and profits of the said premises; and the com- 
plainant shall be entitled to recover treble damages against the 
persons against whom judgment has been rendered, which damages 
shall be assessed by the justice or jury, and when so assessed shall 
be trebled by said justice, and entered as a judgment in the cause, 
upon which execution may issue. 

Sec. 670. When any person shall hold over any lands, tene- 
ments, or other possessions, after the termination of the time for 
which they are demised, or let to him or her, or to the person under 
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whom he or she holds possession, or contrary to the conditions or 
covenants of the lease or agreement under which he or she holds, 
or after any rent shall become due according to the terms of such 
lease or agreement, and shall remain unpaid for the space of three 
days; in all such cases, if the lessor, his heirs, executors, adminis- 
trators, assigns, agent, or attorney, shall make demand in writing 
of such tenant, that he or she shall deliver possession of the prem- 
ises held as aforesaid, and if such tenant shall refuse or neglect, 
for the space of three days after such demand, to quit the posses- 
sion of such lands or tenements, or to pay the rent thereof, due and 
unpaid as aforesaid, upon complaint therefor to any justice of the 
peace of the proper county, the justice shall proceed to hear, try, 
and determine the same, in the same manner as in other cases herein 
before provided for, but shall impose no fine upon any such case 
mentioned in this section. 

Sec. 671. The preceding section shall not extend to any per- 
son who has, or shall have continued in possession one year after 
the termination of the time for which the premises were demised, 
or leased, or let to him or her, or those under whom he or she holds 
possession, or to any person who continues in possession three years, 
quietly and peaceably. 

Sec. 672. Every person summoned as a juror, or subpoenaed 
as a witness, who shall not appear, or who, appearing, shall refuse 
to serve or give evidence in any prosecution instituted under this 
act, shall forfeit and pay for every such default, or refusal, to the 
use of the county, unless some reasonable cause be assigned, such 
fine, not exceeding twenty dollars, as the said justice shall think 
proper to impose, and execution may be issued therefor. 

Sec. 673. If either party shall feel aggrieved by the verdict 
of the jury, or decision of the justice, he may appeal within ten 
days, as in other cases tried before justices of the peace, to the 
district court, and he shall give bond, with two or more sufficient 
sureties, to be approved by said justice, conditioned to pay all costs 
of such appeal, and abide the order the court may make therein, 
and pay all rent and other damages.justly accruing during the 
pending of such appeal; and upon the filmg of the notice of ap- 
peal, and the affidavit of the appellant that the appeal is taken in 
good faith, and that he intends to perfect said appeal, the justice 
shall grant a stay of the writ of restitution for not exceeding two 
days, for the purpose of allowing the appellant an opportunity to 
file his appeal bond, and for no other. 

Sec. 674. Upon taking such appeal, all further proceedings in 
the case shall be thereby stayed, and the appellate court, in all cases 
which are now pending, or which may hereafter be brought, shall 
proceed to try the case anew, and shall issue all necessary writs 
and process to carry out the provisions of this act. All laws, or 
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parts of laws, which require a statement of the case, or evidence, 
or exceptions, to be taken before a justice of the peace, on the 
trial of a case for forcible entry and unlawful detainer, in order to 
perfect an appeal, are hereby repealed, and the same shall be tried 
m the appellate court on the evidence introduced before said appel- 
late court. 

Sec. 675. Ifa writ of restitution shall have been issued pre- 
vious to the taking of the appeal, the justice shall give the appellant 
a certificate of the allowance of such appeal; and upon the serving 
of such certificate upon the officer having such writ of restitution, 
said officer shall cease all further ‘proceedings by virtue of such writ, 
and if such writ shall not have been completely executed, the par- 
ties in possession shall remain in possession of the premises until 
the appeal shall be determined. 

Sec. 676. In all cases of appeal under this act, the appellate 
court shall not dismiss or quash the proceedings for want of form, 
only provided the proceedings shall have been conducted substan- 
tially according to the provisions of this act. 

Sec. 677. Amendments to the complaint, answer, or summons, 
in matters of form only, may be allowed by the court at any time 
before final judgment, upon such terms as may be just, and all mat- 
ters of excuse, justification, or avoidance of the allegations in the 
complaint, may be given in evidence under the answer. 

Sec. 678. The following, or equivalent forms, may be used in 
proceedings under this act, to wit. 


SUMMONS. 


The people of the United States, of the Territory of Idaho, to the 
sheriff or any constable of the county aforesaid: 

Whereas, A. B., of the county of , hath exhibited unto 
me, a justice of the peace for said county, a complaint against C. 
D., of the county of , for that the said C. D., of the county 
of , on the day of » A.D., » at the 
county of , Chere insert the substance of the complaint, with 
sufficient certainty). You are therefore commanded to summon the 
said C. D., if he be found in your county, to be and appear before 
me, at my office, (or stating the place) on the day of ; 
A.D. , then and there to make answer unto the complaint afore- 
said. Given under my hand and seal, this day of ) 
A.D. E. F., justice of the peace. 


WRIT OF RESTITUTION. 


Sec. 679. The people of the United States, of the Territory of 
Idaho, to the sheriff or any constable of the county aforesaid : 
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Whereas, A. B., of the county of , at a court of inquiry 
of an unlawful or forcible entry, or unlawful detainer, (as the case 
may be) held at my office, (or state the place) in the county afore- 
said, on the day of , AD. , before me, a justice 
of the peace for the county aforesaid, by the consideration of the 
court, hath recovered judgment against C. D., to have restitution 
of (here describe the premises, as in the complaint). You are 
therefore commanded that, taking with you the force of the county, 
if necessary, you cause the said C. D. to be immediately removed 
from the aforesaid premises, and the said A. B. to have peaceable 
restitution of the same; and you are also commanded that, of the 
goods and chattels of the said C. D., within said county, you cause 
to be made the sum of dollars for the said plaintiff, together 
with costs of suit endorsed thereon, and make return hereof within 
thirty days from this date. Given under my hand this day 
of , A.D. E. F., justice of the peace. , 


ACTIONS FOR PARTITION OF REAL PROPERTY} 
| 

Sec. 680. When several persons hold and are in possession of 
real property, as joint tenants or as tenants in common, in which 
one or more of them have an estate of inheritance, or for life or 
lives, or for years, an action may be brought by one or more such 
persons for partition thereof, according to the respective rights of 
the persons interested therein; and for a sale of such property, or 
a part of it, if it appear that a partition cannot be made without 
great prejudice to the owners. -a 

Sec. 681. The interests of all persons in the property, whether 
such persons be known or unknown, shall he set forth in the com- 
plaint, specifically and particularly, as far as known to the plaintiff; 
and if one or more of the parties, or the share or quantity of inter- 
est of any of the parties, be unknown to the plaintiff, or be uncer- 
tain or contingent, or the ownership of the inheritance depend upon 
an executory devise, or the remainder be a contingent remainder, 
so that such parties cannot be named, that fact shall be set forth in 
the complaint. 

Sec. 682. No persons who have or claim any liens upon the 
property, by mortgage, judgment, or otherwise, need be made parties 
to the action, unless such liens be matters of record. 

Sec. 683. Immediately after filing the complaint, the plaintiff 
shall file with the recorder of the county in which the property is 
situated, a notice of the pendency of the action, containing the 
names of the parties, so far as known, the object of the action, and 
a description of the property to be affected thereby. Erom the 
time of the filing it shall be deemed notice to all persons. 
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Sec. 684. The summons shall be directed to all the joint ten- 
ants and tenants in common, and all persons having any interest in 
or any liens of record, by mortgage, judgment, or otherwise, upon 
the property, or upon any particular portion thereof ; and, generally, 
to all persons unknown, who have or claim any interest in the 
property. 

Sec. 685. If a party having a share or interest is unknown, or 
any one of the known parties reside out of the territory, or cannot 
be found therein, and such fact is made to appear by affidavit, the 
summons may be served on such absent or unknown party by pub- 
lication, as in other cases. When publication is made, the sum- 
mons, as published, shall be accompanied by a brief description of 
the property which is the subject of the action. 

Sec. 686. The defendants who have been personally served with 
the summons and a certified copy of the complaint, shall set forth 
in their answers, fully and particularly, the nature and extent of 
their interest in the property ; and if such defendants claim a lien 
upon the property, by mortgage, judgment, or otherwise, they shall 
state the amount and date of the same; and the amount remaining 
due thereon, and whether the amount has been secured in any 
other way or not; and if secured, the extent and nature of the 
security, or they shail be deemed to have waived their right to 
such lien. 

Sec. 687. The rights of several parties, plaintiffs as well as 
defendants, may be put in issue, tried and determined by such 
action ; and when a sale of the premises is necessary, the title shall 
be ascertained by proof to the satisfaction of the court, before the 
judgment of sale shall be made; and where service of the com- 
plaint has been made by publication, like proof shall be required of 
the right of the absent or unknown parties, before such judgment 
is rendered—except that where there are several unknown persons 
having an interest in the property, their rights may be considered 
together in the action, and not as between themselves. 

Sec. 688. The plaintiff shall produce to the court, on the hear- 
ing of the case, the certificate of the recorder of the county where 
the property is situated, showing whether there were or not any 
liens outstanding of record upon the property, or any part thereof, 
at the time of the commencement of the action. 

Sec. 689. If it appears by the certificate of the recorder that 
there were outstanding liens of record at the time of the commence- 
ment of the action, and the persons holding or claiming such liens 
are not made parties to the action, the court shall either order such 
parties to be brought in by an amendment, or supplemental com- 
- plaint, or appoint a referee to ascertain whether their liens have 
been paid ; or if not paid, what amount remains due, and their or- 
der among the liens held by the parties who have appeared and 
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answered ; and whether the amount remaining due thereon has 
been secured in any way, and if secured, the extent and nature of 
the security. 

Sec. 690. The plaintiff shall cause a notice to be served a 
reasonable time previous to the day for appearance before the 
referee appointed, as provided in the last section, on each person 
having outstanding liens of record, who is not a party to the action, 
to appear before the referee at a specified time and place, to make 
proof by his own affidavit or otherwise of the true amount due, or 
to become due, contingently or absolutely thereon. In case such 
person be absent, or his residence be unknown, service may be made 
by publication, or notice to his agent, under the direction of the 
court, in such manner as may be proper. The report of the 
referee thereon shall be made to the court, and shall be confirmed, 
modified, or set aside, and a new reference ordered, as the justice 
of the case may require. 

Sec. 691.. If it be alleged in the complaint, and be established 
by evidence, or if it appear by the evidence without such allegation 
in the complaint, to the satisfaction of the court, that the property, 
or any part of it, is so situated that partition cannot be made with- 
out great prejudice to the owners, the court may order a sale 
thereof. Otherwise, upon the requisite proofs being made, it shall 
order a partition, according to the respective rights of the parties, 
as ascertained by the court, and appoint three referces therefor ; 
and shall designate the portion to remain undivided for the owners 
whose interests remain unknown or are not ascertained. 

Sec. 692. In making the partition, the referees shall divide the 
property, and allot the several portions thereof to the respective 
parties, quality and quantity relatively considered, according to the 
respective rights of the parties, as determined by the court, desig- 
nating the several portions by proper landmarks ; and may employ 
a surveyor, with the necessary assistants, to aid them therein. 

Sec. 695. The referees shall make a report of their proceedings, 
specifying therein the manner of executing their trust, describing 
the property divided, and the shares allotted to each party, with a 
particular description of each share. 

Sec. 694. The court may confirm or set aside the report, and 
if necessary, appoint new referees. Upon the report being confirmed, 
judgment shall be rendered that such partition be effectual forever ; 
which judgment shall be binding and conclusive: First. On all 
persons named as parties to the action, and their legal representa- 
tives, who have at the time any interest in the property divided, or 
any part thereof, as owners in fee, or as tenants for life, or for 
years; or as entitled to the reversion, remainder, or the inheritance 
of such property, or of any part thereof, after the termination of a 
particular estate therein; and who, by any contingency, may be 
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entitled to a beneficial interest in the property, or who have an 
interest in any undivided share thereof, as tenants for years or for 
life. Second. On all persons interested in the property, who may 
be unknown, to whom notice shall have been given of the action for 
partition by publication; and Third. On all other persons claiming 
from such parties or persons, or either of them. 

SEC. 695. But such judgment and partition shall not affect 
tenants for years less than ten, to the whole of the property which 
is the subject of the partition. ` 

Sec. 696. The expenses of the referees, including those of a 
gurveyor and his assistants, when employed, shall be ascertained and 
allowed by the court; and the amount thereof, together with the 
fees allowed by law to the referees, shall be apportioned among the 
different parties to the action. 

Sec. 697. When a lien is on an undivided interest or estate of 
any of the parties, such lien, if a partition be made, shall thence- 
forth be a charge only on the share assigned to such party; but 
such share shall be first charged with its just proportion of the costs 
of the partition, in preference to such lien. 

Sec. 698. When a part of the property only is ofdered to be 
sold, if there be an estate for life or years, inan undivided share of 
the whole property, such estate may be set off in any part of the 
property not ordered to be sold. 

Sec. 699. The proceeds of the sale of the encumbered property 
shall be applied under the direction of the court, as follows: First. 
To pay its just proportion of the general costs of the action. Second. 
To pay the costs of the reference. Third. To satisfy and cancel of 
record the several liens in their order of priority, by payment of the 
sums due and to become due; the amount due to be verified by 
affidavit at the time of payment. Fourth. The residue among the 
owners of the property sold, according to their respective shares 
therein. i 

Src. 700. Whenever any party to an action, who holds a lien 
upon the property, or any part thereof, has other securities for the 
payment of the amount of such lien, the court may, in its discretion, 
order such securities to be exhausted before a distribution of the 
proceeds of sale, or may order a just deduction to be made from the 
amount of the licn on the property, on account thereof. 

Sec. 701. When the proceeds of sale and the securities taken 
by the referees, or any part thereof, shall be distributed by them, to 
the persons entitled thereto, whenever the court so directs. But in 
case no direction be given, all such proceeds and securities shall be 
paid into court, or deposited therein, or as directed by the court. 

Sec. 702. When the proceeds of sales of any shares or parcels 
belonging to persons who are parties to the action, and who are 
known, are paid into court, the action may be continued as between 
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such parties, for the determination of their respective claims thereto, 
which shall be ascertained and adjudged by the court. Further 
testimony may be taken in court, or by a referee, at’ the discretion 
of the court, and the court may, if necessary, require such parties 
to present the facts or law in controversy, by, pleadings, as in an 
original action. 

Sec. 703. All sales of real property, made by referees under 
this chapter, shall be made by public auction to the highest bidder, 
upon notice published in the manner required for the sale of real 
property on execution. The notice shall state the terms of sale, and 
if the property, or any part of it, is to be sold, subject to a prior 
estate, charge, or lien, that shall be stated in the notice. 

Sec. 704. The court shall, in the order for sale, direct the 
terms of credit which may be allowed for the purchase money of 
any portion of the premises of which it may direct a sale on credit, 
and for that portion of which the purchase money is required, by the 
provisions hereinafter contained, to be invested for the benefit of 
unknown owners, infants, or parties out of the territory. 

Sec. 705. The referees may take separate mortgages and other 
securities for the whole or convenient portions of the purchase 
money, of such parts of the property as are directed by the court 
to be sold on credit, for the shares of any known owner of full age, 
in the name of such owner; and for the shares of an infant, in the 
name of the guardian of such infant; and for other shares, in the 
name of the clerk of the county and his successors in office. 

Sec. 706. The person entitled to a tenancy for life or years, 
whose estate shall have been sold, shall be entitled to receive such 
sum as may be deemed a reasonable satisfaction for such estate, 
and which the person so entitled may consent to accept, instead 
thereof, by an instrument in writing, filed with the clerk of the 
court. Upon the filing of such consent, the clerk shall enter the 
game in the minutes of the court. 

Sec. TOT. If such consent be not given, filed, and entered, as 
provided in the last section, at or before a judgment of sale is ren- 
dered, the court shall ascertain and determine what proportion of 
the proceeds of the sale, after deducting expenses, will be a just 
and reasonable sum to be allowed on account of such estate, and 
shall order the same to be paid to such party, or deposited in court 
for him, as the case may require. 

Sec. 708. If the person entitled to such estate for life or years 
be unknown, the court shall provide for the protection of their 
rights in the same manner, as far as may be, as if they were known 
and had appeared. 

Sec. 709. In all cases of sale, when it appears that any per- 
son has a vested or contingent future right or estate in any of the 
property sold, the court shall ascertain and settle the proportional 
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value of such contingent or vested right or estate, and shall direct 
such proportion of the proceeds of the sale to be invested, secured, 
or paid over, in such manner as to protect the rights and interests 
of the parties. 

Sec. 710. In all cases of sale of. property, the terms shall be 
made known at the time; and if the premises consist of distinct 
farms or lots, they shall be sold separately. 

Sec. 711. Neither of the referees, nor any person for the ben- 
efit of either of them, shall be interested in any purchase; nor 
shall a guardian of an infant party be interested in the purchase 
of any real property, being the subject of the action, except for 
the benefit of the infant. All sales contrary to the provisions of 
this section shall be void. 

Sec. 712. After completing a sale of the property, or any part 
thereof ordered to be sold, the referees shall report the same to the 
court, with a description of the different parcels of land sold to each 
purchaser, the name of the purchaser, the price paid as secured, 
the terms and conditions of the sale, and the securities (Gif any) 
taken. ‘The report shall be filed in the office of the clerk of the 
county where the property is situated. 

_ Sec. 718. If the sale be confirmed by the court, an order shall 
be entered, directing‘the referees to execute conveyances and take 
securities, pursuant to such sale—which they are hereby authorized 
to do. Such order may also give directions to them respecting the 
disposition of the proceeds of the sale. 

Sec. 714. When a party entitled to a share of the property, 
or an encumbrancer, entitled to have his lien paid out of the sale, 
becomes a purchaser, the referees may take his receipt for so much 
of the proceeds of the sale as belongs to him. 

Sec. 715. The conveyances shall be recorded in the county 
where thé premises are situated, and shall be a bar against all per- 
sons interested in the property, in any way, who shall have been 
named as parties in the action; and against all such parties and 
persons as were unknown, if the summons have been served by 
publication, and against all persons claiming from them, or either of 
them. 

Sec. 716. When there are proceeds of sales belonging to an 
unknown owner, or to persons without the territory, who has no 
legal representative in it, the same shall be invested in securities, 
on interest, for the benefit of the person entitled thereto. 

Sec. 717. When the security of the proceeds of sale is taken, 
or when an investment of any of such proceeds is made, it shall 
be done (except as herein otherwise provided) in the name of the 
clerk of the county where the papers are filed, and his successors 
in office, who shall hold the same for the use and benefit of the par- 
ties Interested—subject to the order of the court. 
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Sec. 718. When.security is taken by the referees on a sale, 
and the parties interéstéd in such security, by an instrument in 
writing, under their hands, delivered to the referees, agree upon 
the shares and proportions to which they are respectively entitled, 
or when shares and proportions have been previously adjudged by 
the court, such securities shall be taken in the name of, and paya- 
ble to, the parties respectively entitled thereto, and shall be deliv- 
ered to such parties upon their receipt therefor. Such agreement 
and receipt shall be returned and filed with the clerk. 

Sec. 719. The clerk in whose name a security is taken, or by 
whom an investment is made, and his successors in office, shall 
receive the interest and principal as it becomes due, and apply and 
invest the same, as the court may direct; and shall file in his office 
all securities taken, and keep an account, in a book provided for 
that purpose, in the clerk’s office, free for inspection by all persons, 
of investments and moneys received by him thereon, and the dispo- 
sition thereof. 

Sec. 720. When it appears that partition cannot be made 
equal between the parties, according to their respective rights, 
without prejudice to the rights and interests of some of them, and 
a partition be ordered by judgment, the court may adjudge com- 
pensation to be made by one party to another, on account of the 
inequality of partition ; but such compensation shall not be required 
to be made to others, by owners unknown, nor by infants—unless, 
in case of an infant, it appear that he has personal property suffi- 
cient for that purpose, and that his interest will be promoted thereby. 

Sec. 721. When the share of an infant is sold, the proceeds of 
the sale may be paid by the referee making the sale to his general 
guardian, or the special guardian appointed by him in the action, 
upon giving the security required by law, or directed by order of 
the court. 

Sec. 722. The guardian who may be entitled to the custody 
and management of the estate of an insane person, or other person 
adjudged incapable of conducting his own affairs, whose interest in 
real property shall have been sold, may receive, in behalf of such 
person, his share of the proceeds of such real property from the 
referees, on executing, with sufficient sureties, an undertaking ap- 
proved by a judge of the court, or by a probate judge, that he will 
faithfully discharge the trust reposed in him, and will render a true 
and just account to the person entitled, or his legal representative. 

Sec. 723. The general guardian of an infant, and the guardian 
entitled to the custody and management of the estate of an insane 
person, or other person adjudged incapable of conducting his own 
affairs, who is interested in real estate held in joint tenancy, or in 
common, or in any other manner so as to authorize his being made 
a party to an action for the partition thereof, may. consent to,a par- 
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tition without action, and agree upon the share to be set off to such 
infant, or other person entitled, and may execute a release in his 
behalf to the owners of the shares of the parts to which they may 
be respectively entitled, upon an order of the court, which partition 
shall be approved or disapproved by the court. 

Sec. 724. The costs of partition, including fees of referees and 
other disbursements, shall be paid by the parties respectively entitled 
to share in the lands divided, in proportion to their respective in- 
terests therein, and may be included and specified in the judgment. 
In that case, they shall be a lien on the several shares, and the 
judgment may be enforced by execution against such shares, and 
against other property held by the respective parties. When, how- 
ever, a litigation arises between some of the parties only, the court 
may require the expense of such litigation to be paid by the parties 
thereto, or any of them. 

Sec. 725. The court, with the consent of the parties, may 
appoint a single referee, instead of three referees, in the proceed- 
ings under the provisions of this chapter ; and the single referee, 
when thus appointed, shall have all the powers and perform all the 
duties required of the three referees. 
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PARTITION OF MONING CLAMS. 


Sec. 726. When several persons hold and are in possession of 
mining claims, as joint tenants, or tenants in common, upon the 
petition of one or more of the jomt tenants or tenants in common, 
the court having jurisdiction shall appoint a commissioner, who 
shall proceed to make a partition of the property to be divided, and 
make a report to the court, as provided in this act. 

Src. 727. In case of partition of a mining claim, any of the 
tenants in common, or joint tenants, interested therein, may file an 
affidavit showing to the court that a sale for each would be injurious 
to him, her, or them, the court shall, upon such showing, appoint a 
commissioner, who shall decide such claim as hereinafter provided 
for. 

Sec. 728. The commissioner provided for in the last section 
shall proceed to the place where such claim is located, and at Such 
time as the court may direct, within not less than twenty, nor more 
than forty, days after such sale shall have been ordered by the court, 
shall sell such claim at.auction to the highest bidder, in parts or 
parcels, to the joint tenants, or tenants in common, and shall re- 
ceive bids in shares or undivided interests; or parts of such claim 
to be divided. 

Sec. 729. The party or parties seeking the partition of such 
mining claim, shall be deemed the highest bidder, within the mean- 
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ing of the last preceding section, who will take the least part or 
partition of such mining claim, at a place upon such claim to be 
selected by him, her or them, in proportion to the whole share, 
shares, or interest, held by such party or parties: provided, that if 
the remainder of the joint tenants or tenants in common, shall fail 
to make a higher bid, in proportion to their joint shares or interests 
in such claim, then the bid of the party or parties seeking the par- 
tition, shall be received and declared to be the highest bid; and the 
commissioner shall proceed. to measure off such claim to the party 
or parties, as hereinafter provided, and such claim or part of the 
claim, so measured off by the said commissioner to the highest bid- 
der, shall be, and is hereby, considered as an entire surrender to 
the opposing party the remainder of his or her shares or interests 
in such claim, thereby relinquishing the residue of the shares or 
interests held by the party to whom was awarded the highest bid 
(not included in the measurement of said commissioners) to the 
adverse party. 

Sec. T30. Whenever any such bid as mentioned in sections 
seven hundred and twenty-cight and seven hundred and twenty- 
nine shall have been received and declared, the commissioner shall 
go upon the claim and measure off to such bidder the amount of 
such claim so bid off, at such place as the bidder shall elect. 

Sec. 751. After setting off such bids, as provided in the last 
section, the commissioners shall again receive bids, as hereinbefore 
provided, and shall thereafter measure off such bids, as provided 
for in section seven hundred and twenty-nine, and shall continue in 
the same manner to receive bids and set apart the same from such 
claims, until the parties who still hold an undivided portion of such 
mining claim shall be satisfied that the sale cease, and are content 
to hold the remaining portion of such claims as joint tenants, or 
tenants in common, as the case may be. 

Sec. 732. The court may confirm or set aside the report, and, 
if necessary, appoint a new commissioner. Upon the report being 
confirmed, judgment shall be rendered that such partition be effect- 
ual forever—which judgment shall be binding and conclusive. 

Src. 733. The expenses and reasonable compensation of the 
commissioner, including those of the surveyor, when employed, 
shall be ascertained and allowed by the court, and shall be appor- - 
tioned among the parties to the action. 

Sec. 734. That an act entitled, an act to regulate proceedings 
in civil cases in courts of justice of the territory of Idaho, approved 
February 1st, 1864, be, and the same is hereby, repealed. 

Sec. 735. This act to take effect and be in force from and 
after its approval by the governor. 


APPROVED, December 15th, a:p. 1864. 


CHAPTER II. 


AN ACT 


TO REGULATE PROCEEDINGS IN CRIMINAL CASES IN THE 
COURTS OF JUSTICE IN THE TERRITORY OF IDAHO. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho as follows : 


I. GENERAL DEFINITIONS AND PROVISIONS. 


SECTION 1. Crimes defined. 
2. Public offenses, how divided. 
5. No punishment, except on conviction. 
6. Prosecutions by indictment; exceptions. 
7. Criminal actions, how prosecuted. 
0. Rights of defendants; second prosecution for same offense. 
3. 


Yond 


12. Saf crimination. 
. Mode of conviction. 


bat 


Section 1. A crime or public offense is an act or omission for- 
bidden by law, and to which is annexed, upon conviction, either of 
the following punishments: First. Death. Second. Imprison- 
ment. Third. Fine. Fourth. Removal from office. Fifth. Dis- 
qualification to hold any office of honor, trust, or profit under the 
laws of this territory. 

Src. 2. Public offenses are divided into: First. Felonies. 
Second, Misdemeanors. 

Suc. 8. A felony is a public offense punishable with death, or 
by imprisonment in the territorial prison. 
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Sec. £. Every other public offense is a misdemeanor. 

Src. 5. No person can be punished for a public offense except 
upon legal conviction in a court having jurisdiction. 

Src. 6. Every public offense must be prosecuted by indictment, 
except: First. When proceedings are had for the removal of a 
civil officer of the territory. Second. Offenses arising in the militia 
when in actual service in time of war, or which this territory may 
keep, with the consent of congress, in time of peace. Third. 
Offenses tried in justices’ courts. 

Sec. T. The proceedings by which a party charged with a 
public offense is accused and brought to trial and punishment, shall 
be known as a criminal action. 

Sec. 8. A criminal action shall be prosecuted in the name of 
the people of the United States in the territory of Idaho, as a 
party against the party charged with the offense. 

Sec. 9. The party prosecuted in a criminal action is designated 
in this act as the defendant. 

Sec. 10. Ina criminal action the defendant is entitled: First. 
To a speedy and public trial. Second. To be allowed counsel, as 
in civil actions, or he may appear and defend in person, or with 
counsel ; and Third. To produce witnesses on his behalf, and to be 
confronted with the witnesses against him in the presence of the 
court, except that where the charge has been preliminarily exam- 
ined before a committing magistrate, and the testimony taken down 
in writing, and subscribed by the witness in the presence of the 
defendant, who has, either in person or by counsel, cross-examined, 
or had an opportunity to cross-examine the witness, or where -the 
testimony of a witness on the part of the people, who is unable to 
give security for his appearance, has been taken conditionally in 
the like manner in the presence of the defendant, who has, cither 
in person or by counsel, cross-examined, or kad an opportunity to 
cross-examine the witness, the deposition of such witness may be 
read upon its being satisfactorily shown to the court that he is dead 
or insane, or cannot, with due diligence, be found within the terri- 
tory. 
Sec. 11. No person shall be subject to a second prosecution for 
a public offense, for which he has once been prosecuted and duly 
convicted or acquitted. 

Sec. 12. No person shall be compelled, in a criminal action, to 
be a witness against himself; nor shall a person charged with a 
public offense be subjected, before conviction, to any more restraint 
than is necessary for his detention to answer the charge. 

Sec. 18. No person can be convicted of a public offense, tried 
by indictment, unless by the verdict of a jury, accepted and 
recorded by the court, or upon a plea of guilty, or upon judgment 
against him on a demurrer to the indictment in the case, mentioned 
in section two hundred and ninety-two. 
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Ii. PREVENTION OF PUBLIC OFFENSES. 


Section 14. Resistance to commission of crime, etc. 

16. Other persons may aid. 

17. Prevention of offenses by public officers and other persons. 
Complaint for threatening offense; examinatich of, ete. 
Magistrate to issne warrant; how to be directed. 

Hearing evidence in writing; complaint to be dismissed. 

Surety to keep the peace, when required; amount of bond. 

Commitment on failure of bond, etc. 

Same, on discharge of; bond to be filed. 

Breach of pence in presence of magistrate; bond to keep the peace, 
when forfeited, 

Bond, when to be prosecuted; evidence of breach of bond. 

No other security required. 

Police in cities and towns. 

When sheriff may command assistance. 

Registers of process to be reported; refusal to assist officer, misdemeanor. 

Governor to aid sheriff. 

Refusal to aid officer, misdemeanor. 

Officer neglecting to aid in quelling riot, misdemeanor. 

Officer may command aid. 

Armed force, by whose orders to act. 

Orders for troops to suppress unlawful assembly, by whom made. 

Order to be obeyed. 

Governor may proclaim county in state of insurrection. 

47. Revocation of such proclamation. 

48. Resisting authorities after such proclamation; punishment, 


BSREBE 


SERSBESESE RBS 


Sec. 14. Lawful resistance to the commission of a public 
offense may be made: First. By the party about to be injured. 
\Second. By other parties. 

Sec. 15. Resistance sufficient to prevent the offense may be 
made by the party about to be injured: First. To prevent an 
offense against his person, or his family, or some member thereof. 
Second. To prevent an illegal attempt, by force, to take or injure 
property in his lawful possession. 

Src. 16. Any other person, in aid or defense of the person 
about to be injured, may make resistance sufficient to prevent the 
offense. 

Sec. 17. Public offenses may be prevented by the intervention 
of the officers of justice: First. By requiring surety to keep the 
peace. Second. By forming a police in cities and towns, and by 
requiring their attendance in exposed places. Third. By suppress- 
ing riots. 

Sec. 18. Whenever the officers of justice are authorized to act 
in the prevention of public offenses, other persons who, by their 
command, act in their aid, are justified in so doing. 

Sec. 19. A complaint may be laid before any of the magis- 
trates mentioned in section one hundred and two, that a person has 
threatened to commit an offense against the person or property of 
another. 
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Sec. 20. When the complaint is laid before the magistrate, he 
shall examine, on oath, the complainant and any witness he may 
produce, and shall take their depositions in writing, and cause them 
to be subscribed by the parties making them. 

Sec. 21. If it appear from the depositions that there is just 
. reason to fear the commission of the offense threatened by the per- 
son so complained of, the magistrate shall issue a warrant directed 
generally to the sheriff of the county, or any constable, marshal, or 
policeman in the territory, reciting the substance of the complaint, 
and commanding the officer forthwith to arrest the person com- 
plained of, and bring him before the magistrate. 

Sec. 22. When the person complained of is brought before the 
magistrate, if the charge be controverted, the magistrate shall take 
testimony in relation thereto. The evidence must be reduced to 
writing, and subscribed by the witnesses. l 

Sec. 25. If it appear that there is no just reason to fear the 
commission of the offense alleged to have been threatened, the per- 
son complained of shall be discharged. 

Sec. 24. If, however, there be just reason to fear the commis- 
sion of the offense, the person complained of may be required to 
enter into a bond, in such sum, not exceeding five thousand dollars, 
as the magistrate may direct, with one or more sufficient sureties, 
to keep the peace toward the people of this territory, and particu- 
larly toward the complainant. The bond shall be valid and binding 
for six months, and may, upon the renewal of the complaint, be ex- 
tended for a longer period, or a new bond may be required. 

Src. 25. If the bond required by the last section be given, the 
party complained of shall be discharged. If he do not give it, the 
magistrate shall commit him to prison, specifying in the warrant the 
requirement to give security, the amount thereof, and the omission 
to give the same. 

Sec. 26. If the person complained of be committed for not 
giving the hond required, he may be discharged by any magistrate, 
upon giving the same. 

Sec. 27. A bond given, as provided in section twenty-four, 
must be filed by the magistrate in the office of the clerk of the dis- 
trict court. 

Sec. 28. Any person who, in the presence of a court, or 
magistrate, shall assault, or threaten to assault another, or to com- 
mit any offense against his person or property, or who shall contend 
with another with angry words, may be ordered by the court or 
magistrate to give security, as is provided in section twenty-four, 
or, if he refuse to do so, may be committed, as provided in section 
twenty-five. 

Sec. 29, A bond to keep the peace shall be deemed broken on 
a conviction of the person complained against of a breach of the 
peace. 
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Sec. 30. Upon the attorney’s producing evidence of such con- 
viction to the district court of the territory of Idaho, the court shall 
order the bond to be prosecuted, and the attorney shall thereupon 
commence an action on the same, in the name of the people of this 
territory. 

Sec. 31. In the action, the offense stated in the record of con- 
viction shall be alleged as the breach of the bond, and shall be 
conclusive evidence thereof. 

Sec. 82. No security to keep the peace, or to be of good be- 
havior, shall be required except as herein prescribed. 

Suc. 83. The mayor, or other officer, having the direction of 
the police in a city, town, or village, shall order a force sufficient to 
keep the peace to attend any public meeting, when he is satisfied 
that a breach of the peace is to be apprehended. 

Sec. 84. When a sheriff, or other officer authorized to execute 
process, shall find, or have reason to apprehend, that resistance will 
be made to the execution of his process, he may command as many 
male inhabitants of his county as he may think proper, and any 
military company or companies in the county, armed and equipped, 
to assist him in overcoming the resistance, and, if necessary, in 
seizing, arresting, and confining the resisters, and their aiders and 
abettors, to be punished according to law. 

Sec. 35. The officer shall certify to the court from which the 
process is issued, the names of the resisters, their aiders, and 
abettors, to the end that they be proceeded against for their con- 
tempt of court. 

Src. 86. Every person commanded by a public officer to assist 
him in the execution of process, as provided in section thirty-four, 
who shall, without lawful cause, refuse or neglect to obey the com- 
mand, shall be deemed guilty of a misdemeanor. 

Sec. 87. If it appear to the governor that the power of any 
county is not sufficient to enable the sherif to execute process de- 
livered to him, he shall, on the application of the sheriff, order 
such military force from any other county or counties as shall be 
necessary. 

Sec. 38. When six or more persons, whether armed or not, 
shall be unlawfully or riotously assembled, the sheriff of the county 
and his deputies, or the constables of the county and the justices of 
the peace, shall go among the persons so assembled, or as near to 
them as possible, and shall command them, in the name of the peo- 
ple of the United States and Territory of Idaho, immediately to 

isperse. 

Suc. 39. If the persons assembled do not immediately disperse, 
the magistrates and officers shall arrest them, that they may be 
punished according to law, and for that purpose may command the 


-aid of all persons present or within the county. 


+ 
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Sec. 40. If a peřson so commanded to aid the magistrates or 
officers neglect or refuse to do so, ho shall be deemed guilty of a 
misdemeanor, and shall be punished accordingly. 

Sec. 41. Ifa magistrate or officer, having notice of an unlawful 
or riotous assembly, as provided in section thirty-eight, neglect to 
proceed to the place of assembly, or as near thereto as he can, with 
safety, and to exercise the authority with which he is invested, for 
suppressing the same and arresting the offenders, he shall be deem- 
ed guilty of a misdemeanor. 

Sec. 42. If the persons so assembled and commanded to dis- 
perse, do not immediately disperse, any magistrate or officer before 
mentioned may command the aid of a sufficient number of persons, 
and may proceed in such manner as in his judgment is necessary to 
disperse the assembly and arrest the offenders. 

Sec. £5. When an armed force is called out for the purpose of 
suppressing an unlawful or riotous assembly, or arresting the offend- 
ers, it shall obey such orders in relation thereto as may have been 
made by the governor, or by a judge of the court of record, or the 
sheriff of the county, or by a magistrate mentioned as in section 
thirty-eight. 

Sec. 44. When there is an unlawful or riotous assembly, with 
the intent to commit a felony, or to offer violence to person or prop- 
erty, or to resist by force the laws of the territory, and the fact is 
made to appear to the governor, or to a judge of the district court 
or probate court, or to the sheriff of the county, either of those off- 
cers may issue an order, directed to the commanding officer of a 
division, brigade, regiment, battalion, or company to order his com- 
mand, or any part thereof, (describing the kind and number of 
troops) to appear at a time and place therein specified, to aid the 
civil authorities in suppressing violence and enforcing the laws. 

Sec. 45. The commanding officer to whom the order is given 
shall forthwith obey the same, and the troops so required shall ap- 
pear at the time and place appointed, armed and equipped, with 
ammunition as per inspection, and shall execute any order that they 
shall then and there receive, according to law. 

Sec. 46. When the governor shall bo satisfied that the execu- 
tion of civil or criminal process has been forcibly resisted in any 
county by bodies of men, or that combinations to resist the execu- 
tion of process by force exist in any county, and that the power of 
the county has been exerted and has not been sufficient to enable 
the officer having the process to execute it, he may, on the applica- 
tion of the officer, or of the district attorney, or probate judge of 
the county, by proclamation, to be published in such paper as he 
shall direct, declare the county to be in a state of insurrection ; and 
may order into the service of the territory such number and de- 
scription of volunteer or uniform companies, or other militia of the 
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territory; as he shall deem necessary, to serve for such term and 
under the command of such officer or officers as he shall direct. 

Sec. 47. The governor may, when he shall think proper, revoke 
the proclamation authorized by the last section, or declare that it 
shall cease at such time and in such manner as he shall direct. 

Sec. 48. Any person who shall, after the publication of the 
proclamation authorized by section forty-six, resist or aid in resist- 
ing the execution of process in any county so declared to be in a 
state of insurrection, or who shall aid or attempt the rescue or es- 
cape of any person from lawful custody or confinement, or who shall 
resist or aid in resisting any force ordered out by the governor to 
quell or suppress an insurrection, shall be punished by imprison- 
ment, in a territorial prison, for a term not less than two years, nor 
more than ten years. 


III. PROCEEDINGS FOR REMOVAL OF PUBLIC 
OFFICERS. 


Section 49. Officer subject to impeachment, how tried, 
61. Proceedings to impeach. 
60. Two-thirds necessary to convict. 
61. Judgment. 
65. Officer suspended by articles of impeachment. 
66. Indictment not barred by impeachment. 
67. Proceedings against officers. 
76. Trial by jury. 
77. Attendance of witnesses. 
78. Judgment; appeal. 
80. Proceedings against district attorney. 


Sec. 49. Any territorial officer, created by territorial law, shall 
be liable for impeachment for any misdemeanor in office. 

Sec. 50. All impeachments shall be tried by the council; when 
sitting for that purpose, the councilmen shall be upon oath or 
affirmation. 

Sec. 51. When a civil officer of the territory is impeached by 
the house of representatives for a misdemeanor in office, the articles 
of impeachment shall be delivered to the president of the council. 

Sec. 52. The council shall assign a day for hearing the im- 
peachment, and shall inform the house of representatives thereof. 
The president of the.council shall cause a copy of the articles of 
impeachment, with a notice to appear and answer the same at the 
time and place appointed, to be served on the defendant, not less 
than ten days before the day fixed for the hearing. 

Src. 58. The service must be upon the defendant personally, 
or if he cannot, upon diligent inquiry, be found within the territory, 
‘the council, upon due proof of that fact, may order that publication 
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be made in such manner as they deem proper, of a notice.requiring 
him to appear at a specified time and place, and answer to the arti- 
cles of impeachment. 

Sec. 54. If the defendant do not appear, the council, upon 
proof of service or publication, as provided in the last two sections, 
may, of their own motion, or for a cause shown, assign another day 
for hearing the impeachment; or may then, or at any other time * 
which they may appoint, proceed, in the absence of the defendant, 
to trial and judgment. : 

Sec. 55. When the defendant appears, he must answer the 
articles of impeachment, which he may do, either by objecting to 
the sufficiency of the same, or of any article therein, or by denying 
the truth of the same. - 

Sec. 56. If the defendant object to the sufficiency of the im- 
peachment, the objection must be in writing, but need not be in any 
specific form, it being sufficient if it present intelligibly the grounds 
of the objection. If he deny the truth of the impeachment, the 
aera be oral and without oath, and shall be entered upon the 
journal. 

Sec. 57. If an objection to the sufficiency of the impeachment 
be not sustained by a majority of the members of the council who 
heard the argument, the defendant shall be ordered forthwith to 
answer the articles of impeachment. If he plead guilty, or refuse 
to plead, the council shall render judgment of conviction against 
him. If he deny the matters charged, the council shall, at such 
time as they may appoint, proceed to try the impeachment. 

Sec. 58. At the time and place appointed, and before the 
council proceed to act on the impeachment, the secretary shall 
administer to the president of the council, and the president of the 
council to each of the members of the council then present, an oath 
or affirmation truly and impartially to hear, try, and determine the 
impeachment; and no member of the council shall act or vote upon 
the impeachment, or any question arising thereon, without having 
taken such oath or affirmation. 

Sec. 59. The oath or affirmation having been administered, the 
council shall proceed to try and determine the impeachment, and 
may adjourn the trial from time to time. 

EC. 60. The defendant cannot be convicted on impeachment 
without the concurrence of two-thirds of the members present; and 
if two-thirds of the members do not concur in a conyiction, he shall 
be declared acquitted. 

Sec. 61. After conviction, the council shall immediately, or at 
such other time as they shall appoint, pronounce judgment, which 
shall be in the form of a resolution entered upon the journals of the 
council. The vote upon the passage thereof shall be taken by yeas 
and nays, and shall in like manner be entered upon the journal. 
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Sec. 62. On the adoption of the resolution by a’majority of the 
members present, who voted on the question of acquittal or con- 
viction, the same shall be the judgment of the council. 

Sec. 63. The judgment may be that the defendant be suspended 
and removed from office, or that he be removed from office and dis- 
qualified to hold and enjoy a particular office or class of offices, or 
any office of honor, trust, or profit, under the laws of this territory. 

Sec. 64. If judgment of suspension be given, the defendant 
shall, during the continuance thereof, be disqualified from receiving 
the salary, fees, or emoluments of the office. 

Src. 65. Whenever articles of impeachment against any officer 
subject to impeachment, shall be presented to the president of the 
council, such officer shall be temporarily suspended from his office, 
and shall not act in his official capacity until duly acquitted. Upon 
such suspension of any territorial officer, created by territorial law, 
the governor shall immediately take charge of his office, and such 
office shall at once be temporarily filled by appointment by the gov- 
ernor, by and with the advice and consent of the council, until the 
acquittal of the party impeached; or in case of his removal, then 
until the vacancy be filled as provided by law. 

Sec. 66. Ifthe offense for which the defendant is impeached 
be the subject of an indictment, the indictment shall not be barred 
by the impeachment. 

Sec. 67. An accusation in writing against any district, county, 
or township officer, for willful or corrupt misconduct in office, may 
be presented by the grand jury of the county for which the officer 
accused is elected or appointed. 

Sec. 68. The accusation shall state the offense, charged in 
ordinary and concise language, and without repetition. 

Sec. 69. The accusation shall be delivered by the foreman of 
the grand jury to the district attorney of the county, who shall 
cause a copy thereof to be served upon the defendant, and require 
by notice, in writing, of not less than ten days, that he appear 
before the district court then sitting, or at the next term, and 
answer the accusation. The original accusation shall then be filed 
with the clerk of the district court. 

Sec. 70. The defendant must appear at the time appointed in 
the ‘notice, and answer the accusation, unless for some sufficient 
cause the court assign another day for that purpose. If he do not 
appear, the court may proceed to hear and determine the accusa- 
tion in his absence. 

Sec. 71. The defendant may answer the accusation, either 
by objecting to the sufficiency thereof, or of any article therein, or 
by denying the truth of the same. 

Sec. 72. If he object to the legal sufficiency of the accusation,\ 
the objection must be in writing, but need not be in any specific 


222, , LAWS OF THE TERRITORY OF IDAHO. 


form, it being sufficient if it present intelligibly the grounds of the 
objection. 

Sec. 73. If he deny the truth of the accusation, the denial 
may be oral and without oath, and shall be entered upon the 
minutes. 

Sec. T4. If an objection to the sufficiency of the accusation be 
not sustained, the defendant shall be required to answer the accusa-’ 
tion forthwith. 

Sec. 75. If the defendant plead guilty, or refuse to answer the 
accusation, the court shall render judgment of conviction against 
him. If he deny the matters charged, the court shall immediately, 
or as soon thereafter as practicable, proceed to try the accusation. 

Sec. 76. The trial shall be by a jury, and shall be conducted 
in all respects in the same manner as the trial of an indictment for 
a misdemeanor. 

Sec. 77. The district attorney and the defendant shall be res- 
pectively entitled to such process as may be necessary to enforce 
the attendance of witnesses as upon the trial of an indictment. 

Sec. 78. Upon a conviction the court shall immediately, or 
within five days, as they may appoint, pronounce judgment that 
the defendant be removed from office. But to warrant a removal, 
the judgment must be entered upon the minutes, assigning therein 
the causes of removal. 

Sec. 79. From a judgment of removal, an appeal may be taken 
to the supreme court, in the same manner as from a judgment in a 
civil action, but until such judgment be reversed, the defendant 
shall be suspended from his office. Pending the appeal, the office 
may be filled as in case of vacancy. 

Sec. 80. The same proceedings may be had on like grounds 
for the removal of a district attorney, except that the accusation 
shall be delivered to the district judge of the district, who shall 
thereupon appoint some one to act as prosecuting officer in the 
matter, or shall place the accusation in the hands of the district 
attorney of an adjoining district and require him to conduct the | 
proceedings. 


Q 


| 
IV. PROCEEDINGS IN CRIMINAL ACTIONS PROSE- 
CUTED BY INDICTMENT. 


1. LOCAL JCRISDICTION OF PUBLIC OFFENSES. 


Srecrion §1. Who amenable to territorial laws. 
£2. Offenses committed out of territory and ended within. 
&3. Death by ducling, out of territory. 
8&4. Offenses part in one county and part in another. 
£5. County boundaries, when cognizable, on vessels. 
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Src. 87. Abcuction and kidnapping, where cognizable. 
88. Bigamy or incest, where cognizable. 
89. Property stolen in one and taken into another county, where triable. 
90. Accessory, where triable. 
91. Trial in another state to bar indictment in certain cases. 
$2, Trial in one county to bar prosecution in another. 


Sec. S1. Every person whether an inhabitant of this territory, 
or any other state or country, or of a territory or district of the 
United States, shall be liable to punishment by the laws of this ter- 
ritory for a public offense committed by him therein, except when it 
is by law cognizable exclusively in the courts of the United States. 

Sec. 82. When the commission of a public offense commenced 
without this territory, is consummated within the boundaries thereof, 
the defendant shall be liable to punishment therefor in this territory, 
though he were without the territory at the time of the commission 
of the offense charged ; provided, that he consummated the offense 
through the intervention of an innocent or guilty agent without this 
territory, or any other means proceeding directly from himself, and 
in such case the jurisdiction shall be in the county in which the 
offense is consummated. 

Sec. 83. When an inhabitant or resident of this territory shall, 
by any previous appointment or engagement, fight a duel without 
the jurisdiction of this territory, and in such duel a wound shall be 
inflicted upon any person whereof he shall die within this territory, 
the jurisdiction of the offense shall be in the county where the 
death shall happen. 

Sec. 84. When a public offense is committed in part in one 
county, and in part in another, or the acts or effects thereof con- 
stituting or requisite to the consummation of the offense occur in 
two or more counties, the jurisdiction shall be in either county. 

Sec. 85. When a public offense is committed on the boundary 
of two or more counties, or within five hundred yards thereof, the 
jurisdiction shall be within either county. 

Sec. 86. When an offense is committed within this territory 
on board a vessel navigating a river, bay, slough, or lake, or lying 
therein, in the prosecution of her voyage, the jurisdiction shall be 
in any county through which the vessel is navigated in the course 
of her voyage, or in the county where the voyage shall terminate. 

Sec. 87. The jurisdiction of an indictment for the crime of 
forcibly stealing, taking, or arresting any man, woman, or child in 
this territory, and carrying him or her into another county, state, 
or territory, or for forcibly taking or arresting any person or per- 
sons whomsoever, with a design to take him or her out of this terri- 
tory, without having established a claim according to the laws of 
the United States, or for hiring, persuading, enticing, decoying, or 
seducing, by false promises, misrepresentations, and the like, any 
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negro, mulatto, Indian, or colored person to go out of this terri- 
tory, or to be taken or removed therefrom for the purpose and with 
the intent to sell such negro, mulatto, colored person, or Indian 
into slavery or involuntary servitude, or otherwise to employ him 
or her for his or her own use, or to the use of another, without 
the free will and consent of such negro, mulatto, Indian, or colored | 
person, shall be, in any county in which the offense is committed, 
or into or out of which the person upon whom the offense was com- 
mitted may, in the prosecution of the offense, have been brought, 
or in which an act shall be done by the offender in instigating, pro- 
curing, promoting, aiding in, or being accessory to the commission 
of the offense, or in abetting the parties therein concerned. 

Sec. 88. When the offense of bigamy or incest is committed 
in one county, and the defendant is arrested in another, the juris- 
diction shall be in either county. ` 

Sec. 89. When property, feloniously taken in one county, by 
burglary, robbery, larceny, or embezzlement, has been brought into 
another, the jurisdiction of the offense shall be in either county. 
But if, at any time before the conviction of the defendant in the 
latter, he be indicted in the former county, the sheriff of the latter 
county shall, upon demand, deliver him to the sheriff of the former 
county, upon being served with a copy of the indictment, and upon 
receipt, indorsed thereon by the sheriff of the former county, of the 
body of the offender, and shall, on filing the copy of the indict- 
ment and receipt, be exonerated from all liability in respect to the 
custody of the offender. 

Sec. 90. In case of an accéssory before or after the fact in the 
commission of a public offense, the jurisdiction shall be in the county 
where the offense of the accessory was committed, notwithstanding 
the principal offense was committed in another county. 

Sec. 91. When an act charged as a public offense is within the 
jurisdiction of another state or territory, as well as of this territory, 
a conviction or acquittal thereof in such territory or state shall be 
a bar to a prosecution or indictment therefor in this territory. 

Sec. 92. When an offense is within the jurisdiction of two or 
more counties, a conviction or acquittal thereof in one county shall 
be a bar to a prosecution or indictment therefor in another. 


2. TIME OF COMMENCING CRIMINAL ACTIONS. 


SEcrion 93. Murder, no limit to prosecution. 
94. Felony, three years. 
95. Misdemeanor, one year, 
36. Time of absence of defendant from territory not included. 
97. Indictment, when deemed found. 


Sec. 98. There shall be no limitation of time within which a 
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prosecution for murder must be commenced. It may be com- 
menced at any time after the death of the person killed. 

Sec. 94. An indictment for felony, other than murder, must 
be found within three years after its commission. 

Sec. 95. An indictment for any misdemeanor must be found 
within one year after its commission. 

Sec. 96. If, when an offense is committed, the defendant be 
out of the territory, the indictment may be found within the term 
herein limited after his coming gvithin the territory; and no time 
during which the defendant is not an inhabitant of, or usually res- 
ident within, the territory shall be a part of the limitation. 

Sec. 97. An indictment is found, within the meaning of this 
title, when it is duly presented by the grand jury, in open court, 
and there received and filed. 

Sec. 98. In offenses committed before the passage of this act, 
indictments may be found at any time within the limitation herein 
above provided, and the time of limitation shall commence after the 
passage of this act. i 


°8. COMPLAINT, AND PROCEEDINGS THEREON TO THE COMMITMENT, 
a INCLUSIVE. 


Section 99. Complaint; magistrate. 
101. Who are magistrates. 
102. Magistrate to examine complaint on oath. 
108. Deposition, what to set forth. 
104. Warrant of arrest, when to issue; form of. 
106. Name of defendant; date and signature of warrant. 
107. How executed; peace officers. 
109. Warrant, to whom directed. 
110. When executed in another county, how indorsed, 
111. Proceedings on arrest for felony; same for misdemeanor. 
118. Bail to be certified on warrant. 
114. Defendant, when to be taken before magistrate, 
117. Same, other than the one who issued the warrant. 
118. Proceedings on complaint for offense, triable in other county. 
119. Duty of officer. 
121. Arrest, by whom to be made. 
124. At what time to be made; how made. 
127. Officer to state authority. 
128. Resistance of defendant; power of officers. 
181. When, may be made without warrant. 
132. May break open doors, eto., at night. 
134. Officer to state authority; bystanders. 
186. Offense committed in presence of magistrate. 
187. Private persons may make; to state cause. 
139. May force entrance, ete. 
140. Duty after arrest, escape, and recapture. 
143. Proceedings after arrest. 
144, Time to procure counsel; examination. 
146. Commitment of; form of. 
149, Depositions to be read; subpoena. 


15 
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Sec. 150. How witness examined. 
151. Right of ‘defendant to make statement; right to waiver. 
158. Proceedings when defendant chooses to make statement; questions. 
154. Answers; statement to be in writing; authentication of; form of. 
156. Defendant’s witnesses, examination of separately. 
158. May be conducted with closed doors. 
159. When defendant discharged; form of. 
160. Order to hold defendant to answer; form of. 
161. Offense not bailable; form of order. 
162. Offense bailable; form of order. 
164. Commitment, form of. 
166. Witness to be recognized tẹ appear. 
169. Failing to recognize, to be committed. 
170. Conditional examination of witnesses unable to give security for 
appearance. 
.. 172. Magistrate to make return to court. 


Sec. 99. The complaint is the allegation made to a magistrate 
that a person has been guilty of some public offense. 

Sec. 100. A magistrate is an officer having power to issue a 
warrant for the arrest of a person charged with a public offense. 

Sec. 101. The following persons are magistrates: First. The 
justices of the supreme court. Second. The probate judges. 
Third. Justices of the peace. 

Sec. 102. When a complaint is laid before a magistrate, of the 
commission of a public offense, triable within the county, he must 
examine, on oath, the complainant or prosecutor, and any witness 
he may produce, and take their depositions in writing, and cause 
them to be subscribed by the parties making them. 

Sec. 108. The deposition must set forth the facts stated by the 
prosecutor and his witnesses, tending to establish the commission of 
the offense, and the guilt of the defendant. 

Src. 104. If the magistrate be satisfied therefrom that the 
offense complained of has been committed, and that there is reason- 
able ground to believe that the defendant has committed it, he shall 
issue a warrant of arrest. 

Sec. 105. A warrant of arrest is an order in writing in the 
name of the people of the United States and territory of Idaho, 
signed by a magistrate, commanding the arrest of the defendant, 
and may be substantially in the following form: 

County of 

The people of the United States and territory of Idaho, to any 
sheriff, constable, marshal, or policeman, in this territory or in the 
county of : A complaint, upon oath, has been this day laid 
before me, by A B, that the crime of (designate it) has been com- 
mitted, and accusing C D thereof; you are therefore commanded 
forthwith to arrest the above-named C D, and bring him before me, 
at (naming the place) or in case of my absence or inability to act, 
before the nearest or most accessible magistrate in this county. 

Dated at , this day of , 18—. 
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Sec. 106. `The warrant must specify the name of, the defendant; 
if it be unknown to the magistrate, the defendant may be designated 
therein by any name. It must also state the time of issuing it, and 
the county, city, or town, where it was issued, and be signed by the 
magistrate, with his name of office. 

Sec. 107. The warrant must be directed to, and executed by, 
a peace officer. PE I 

Sec. 108. Peace officers are sheriffs of counties, and constables, 
marshals, and policemen of cities and towns respectively. 

Sec. 109. If a warrant be issued by a justice of the supreme 
court, or probate judge, it may be directed generally to any sheriff, 
constable, marshal, or policeman in this territory, and may be exe- 
cuted by any of those officers to whom it may be delivered. 

Sec. 110. If it be issued by any other magistrate, it may be 
directed generally to any sheriff, constable, marshal, or policeman 
in the county in which it is issued, and may be executed in that 
county; or if the defendant be in another county, it may be exe- 
cuted therein, upon the written direction of a magistrate of that 
county, indorsed upon a warrant, signed by him, with his name of 
office, and dated at the county, city, or town where it is made, to 
the following effect: “ This warrant may be executed in the county 
of »’ or asthe case may be. 

Sec. 111. If the offense charged in the warrant be a felony, 
the officer making the arrest must take the defendant before the 
magistrate who issued the warrant, or some other magistrate of the 
same county, as provided in section one hundred and fifteen. 

Sec. 112. If the offense charged in the warrant be a misde- 
meanor, and the defendant be arrested in another county, the 
officer must, upon being so required by the defendant, bring him 
before a magistrate of such county, who shall admit the defendant 
to bail. 

Sec. 118. On admitting the defendant to bail, the magistrate 
shall certify on the warrant the fact of his having done so, and de- 
liver the warrant and recognizance to the officer having charge of 
the defendant. The officer shall forthwith discharge the defendant 
from arrest, and shall, without delay, deliver the warrant and 
recognizance to the clerk of the court at which the defendant is 
required to appear. 

Sec. 114. If, on the admission of the defendant to bail, as 
provided in section one hundred and twelve, or if bail be not forth- 
with given, the officer shall take the defendant before the magistrate 
who issued the warrant, or some other magistrate of the same 
county, as provided in the next section. 

Sec. 115. When, by the preceding sections of this act, the 
defendant is required to be taken before the magistrate who issued 
. the warrant, he may, if the magistrate be absent or unable to act, 
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be taken before the nearest or most accessible magistrate in the 
same county. The officér shall, at the same time, deliver to the magis- 
trate the warrant, with his return indorsed and subscribed by him. 

Sec. 116. The defendant must, in all cases, be taken before 
the magistrate without unnecessary delay. 

Src. 117. If the defendant be brought before a magistrate, in 
the same county, or other than the one who issued the warrant, the ° 
affidavits on which the warrant was granted, if the defendant insist 
upon an examination, shall be sent to the magistrate, or if they can- 
not be procured, the prosecutor and his witnesses shall be sum- 
moned to give their testimony anew. 

Scc. 118. When a complaint is laid before a magistrate, of the 
commission of a public offense, triable within some other county of 
this territory, but showing that the defendant is in the county where 
the complaint is laid, the same proceeding shall be had as prescribed 
in this act, except that the warrant shall require the defendant to 
be taken before the nearest or most accessible magistrate of the 
county in which the offense is triable, and the depositions of the 
complainant or prosecutor, and of the witnesses who may have been 
produced, shall be delivered by the magistrate to the officer to 
whom the warrant is delivered. 

Src.119. The officer who executes the warrant shall take the 
defendant before the nearest or most accessible magistrate of the 
county in which the offense is triable, and shall deliver to such mag- 
istrate the depositions and the warrant, with his return indorsed 
thereon ; and such magistrate shall proceed in the same manner 
as upon a warrant issued by himself. 

Sec. 120. If the offense charged in the warrant, issued pursu- 
ant to section one hundred and eighteen, be a misdemeanor, the 
officer shall, upon being so required by the defendant, take him 
before a magistrate of the county in which the said warrant is 
issued, who shall admit the defendant to bail, and immediately 
transmit the warrant, depositions, and recognizance to the clerk of 
the court in which the defendant is required to appear. 

Sec. 121. Arrest is the taking of a person into custody, that 
he may be held to answer for a public offense. 

Sec. 122. An arrest may be either: First. By a peace officer, 
under a warrant, Second. By a peace officer, without a warrant ; 
or, Third. By a private person. 

Sec. 123. Every person shall aid an officer in the execution of 
a warrant, if the officer require his aid, and be present, and acting 
in its execution. 

Sec. 124. For every offense charged, the arrest may be made 
on any day, and at any time of the day or night. 

Sec. 125. An arrest shall be made by an actual. restraint of 
the person of the defendant, or by his submission to the custody of 
the officers. 
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Sec. 126. The defendant shall not be subjected to any more 
restraint than is necessary for his arrest and detention. 

Src. 127. The officer shall inform the defendant that he acts 
under the authority of the warrant, and shall also show the war- 
rant, if required. 

Sec. 128. If, after notice of intention to arrest the defendant, 
he either flee or forcibly resist, the officer may use all necessary 
means to effect the arrest. @ 2s 

Sec. 129. The officer may break open any outer or inner door 
or window of a dwelling-house, to execute the warrant, if, after no- 
tice of his authority and purpose, he be refused admittance. 

Sec. 130. An officer may break open any outer or inner door 
or window of a dwelling-house, for the purpose of liberating a per- 
son who, having entered for the purpose of making an arrest, is 
detained therein, or when necessary for his own liberation. 

Src. 131. A peace officer may, without a warrant arrest a 
person: First. For a public offense, committed or attempted in his 
presence. Second. Where the person arrested has committed a 
felony, although not in his presence. Third. Where a felony has 
in fact been committed, and he has reasonable cause for believing 
the person arrested to have committed it. Fourth. On a charge, 
made upon a reasonable cause, of the commission of a felony by 
the party arrested. ° 

Src. 132. To make an arrest, as provided in the last section, 
the officer may break open any outer or inner door or window of a 
dwelling-house, if, after notice of his office and purpose, he be 
refused admittance. 

Sec. 133. He may also, at night, without a warrant, arrest any 
person whom he has reasonable cause for believing to have com- 
mitted a felony, and is justified in making the arrest, though it 
afterward appear that a felony has not been committed. 

Sec. 184. When arresting a person without a warrant, the 
officer must inform him of his authority, and the cause of the ar- 
rest, except when he is in the actual commission of a public offense, 
or when he is pursued immediately after an escape. 

Seo. 185. He may take before a magistrate any person, who, 
being engaged in a breach of the peace, is arrested by a bystander 
and delivered to him. 

Sec. 136. When a public offense is committed in the presence 
of a magistrate, he may, by a verbal order, command any person to 
arrest the offender, and may thereupon proceed as if the offender 
had been brought befere him on a warrant of arrest. 

Sec. 187. A private person may arrest another: First. For 
a public offense committed or attempted in his presence. Second. 
When the person arrested has committed a felony, although not in 
‘his presence. Third. When a felony has been in fact committed, 
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and he has reasonable cause for believing the person arrested to 
have committed it. 

Sec. 188. He must, before making the arrest, inform the person 
to be arrested of the cause thereof, and require him to submit, ex- 
cept when he is in the actual commission of the offense, or when he 
is arrested on pursuit, immediately after its commission. f 

Src. 159. Ifthe person to be arrested have committed a felony, 
and a private person, after notice of his intention to make the at- 

_ rest, be refused admittance, he may break open any outer or inner 
door or window of a dwelling-house, for the purpose of making the 
arrest. 

Sec. 140. A private person who has arrested another for the 
commission .of a public offense, must, without unnecessary delay, 
take him before a magistrate, or deliver him to a peace officer. 

Src. 141. Ifa person arrested escape, or be rescued, the per- 
son from whose custody he escaped or was rescued, may immedi- 
ately pursue and retake him at any time and in any place within the 
territory. 

Sec. 142. To retake the person escaping or rescued, the person 
pursuing may, after notice of his intention, and refusal of admit- 
tance, break open any outer or inner door or window: of s dwelling- 
house. 

Sec. 148. When the defendant is brought before the magistrate 
upon an arrest, either with or without warrant, on a charge of hay- 
ing committed a public offense, the magistrate shall immediately in- 
form him of the charge against him, and of his right to the aid of 
counsel in every stage of the proccedings, and before any further 

roceedings are had. 

Sec. 144. He shall also allow the defendant reasonable time to 
send for counsel, and adjourn the examination for that purpose, and 
shall, upon the request of the defendant, require a peace officer to 
take a message to such counsel, within the township or city, as the 
defendant may name. The officer shall, without delay, and without 
fee, perform that duty. 

Src. 145. The magistrate shall, immediately after the appear- 
ance of counsel, or if the defendant require the aid of counsel after 
waiting a reasonable time therefor, proceed to examine the case. 

Suc. 146. The examination must be completed at one session, 
unless the magistrate, for good cause shown, adjourn it. ‘The ad- 
journment cannot be for more than two days at each time, nor more 
than six days in all, unless by consent or on motion of the defendant. 

Sec. 147. If an adjournment be had for any cause, the magis- 
trate shall commit the defendant for examination, admit him to bail, 
or discharge him from custody upon the deposit of money, as pro- 
vided in this act, as security for his appearance at the time to which 
the examination is adjourned. 
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Szo. 148. The commitment for examination shall be by indorse- 
ment signed by the magistrate on the warrant of arrest, to the fol- 
lowing effect: “The within named A B having been brought 
before me under this warrant, is committed for examination to the 
sheriff of the county of .’ If the sheriff be not present, the 
defendant may be committed to the custody of a peace officer., 

Suc. 149. At the examination the magistrate shall, in the first 
place, read to the defendant the depositions of the witnesses exam- 
ined on the taking of the information. He shall issue subpcenas for 
any witnesses required by the prosecutor or the defendant, as pro- 
vided in section five hundred and thirty-five. 

Sec. 150.° The witnesses shall be examined in the presence of 
the defendant, and may be cross-examined in his behalf. 

Sec. 151. When the examination of witnesses on the part of the 
people is closed, the magistrate shall distinctly inform the defendant 
that it is his right to make a statement in relation to the charge 
against him (stating to him the nature thereof) ; that the statement 
is designed to enable him, if he see fit, to answer the charge and to 
explain the facts alleged against him; that he is at liberty to waive 
making a statement, and that his waiver cannot be used against him 
on the trial. = 

Sec. 152. If"the defendant waive his right to make a state- 
ment, the magistrate shall make a note thereof immediately follow- 
ing the depositions of the witnesses against the defendant, but the 
fact of his waiver shall not be used against the defendant on his 
trial. 

Src. 158. If the defendant choose to make a statement, the 
magistrate shall proceed to take the same in writing, without oath, 
and shall put to the defendant the following questions only: What 
is your name and age? “Where were you born? Where do you 
reside, and how long have you resided there? What is your busi- 
ness or profession? Give any explanation you may think proper of 
the circumstances appearing in the testimony against you, and state 
any facts which you think will tend to your exculpation. 

Sec. 154. The answer of the defendant to each of the questions 
must be distinctly read to him as it is taken down. He may there- 
upon correct or add to his answer, and it shall be corrected until it 
is made conformable to what he declares to be the. truth. 

Sec. 155. The statement must be reduced to writing by the 
magistrate, or under his direction, and authenticated in the following 
form: First. It must set forth in detail that the defendant was 
informed of his rights, as provided by section one hundred and fifty- 
one, and that, after being so informed, he made the statement. 
Second. It must contain the questions put to him and his answers 
thereto, as provided in sections one hundred and fifty-three and one 
` hundred and fifty-four. Third. It may be signed by the defendant, 
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or he may refuse to sign it; but if he refuse to sign it, his reason 
therefor must be stated as he gives it. Fourth. It must be signed 
and certified by the magistrate. 

Sec. 156. After the waiver of the defendant to make a state- 
ment, or after he has made it, his witnesses, if he produce any, shall 
be sworn and examined. 

Src. 157. The witnesses produced on the part either of the ` 
people or of the defendant, shall not be present at the examination 
of the defendant; and while a witness is under examination, the 
magistrate may exclude all witnesses who have not been examined. 
He may also cause the witnesses to be kept separate, and to be pre- 
vented from conversing with each other until they are all examined. 

Sec. 158. The magistrate shall also, upon the request of the 
defendant, exclude from the examination every person except his 
clerk, the prosecutor and his counsel, the attorney-general, the dis- 
trict attorney of the county, the defendant and his counsel, and the 
officer having the defendant in custody. 

Sec. 159. After hearing the proofs and the statement of the 
defendant, if he have made one, if it appear either that a public 
offense has not been committed, or there is no sufficient cause to 
believe the defendant guilty thereof, the magistrate shall order the 
defendant to be discharged, by an indorsement on the depositions 
and statement signed by him, to the following effect: “There being 
no sufficient cause to believe the within named A B guilty of the 
offense within mentioned, I order him to be discharged.” 

Sec. 150. If, however, it appears from the examination that a 
public offense has been committed, and that there is sufficient cause 
to believe,the defendant guilty thereof, the magistrate shall, in like 
manner, indorse on the depositions and statement an order signed 
by him, to the following effect: “ It appearing to me, by the within 
depositions and statement (if any) that the offense therein mentioned 
(or any other offense, according to the fact, stating generally the 
nature thereof) has been committed, and that there is sufficient 
cause to believe the within named A B guilty thereof, I order that 
he be held to answer the same.” 

Sec. 161. If the offense be not bailable, the following words, or 
words to the same effect, shall be added to the indorsement: “And 
that he be committed to the sheriff of the county of oi 

Sec. 162. If the offense be bailable, and bail be taken by the 
magistrate, the following words, or words to the same effect, shall 
be added to the indorsement: “ And I have admitted him to bail to 
answer by the recognizance hereto annexed.” 

Sec. 163. If the offense be bailable, and the defendant be ad- 
mitted to bail, but bail have not been taken, the following words, or 
words to the same effect, shall be added to the indorsement men- 
tioned in section one hundred and sixty: “And that he be admitted 
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to bail, in the sum of dollars, and be committed to the sheriff 
of the county of , until he gives such bail.” 

Sec. 164. If the magistrate order the defendant to be com- 
mitted, as provided in sections one hundred and sixty-one and one 
hundred and sixty-three, he shall make out a commitment, signed 
by him, with his name of office, and deliver it, with the defendant, 
to the officer to whom he is committed ; or, if that officer be not 
present, to a peace officer, who shall deliver the defendant into the 
proper custody, together with the commitment. 

Sec. 165. The commitment must be to the following effect: 
“ County of (as the case may be). The people of the 
United States and territory of Idaho, to the sheriff of the county of 
An order having been this day made by me, that A B 
be held to answer upon a charge of, (stating-briefly the nature of 
the offense, and as near as may be the time when, and place where, 
the same was committed) you are commanded to receive him into 
your custody, and detain him until he be legally discharged. Dated 
this day of , 18 >? 

Src. 166. On holding the defendant to answer, the magistrate 
shall take from each of the material witnesses examined before him 
on the part of the people, a written recognizance, to the effect that 
he will appear and“testify at the court to which the depositions and 
statements are to be sent, or that he will forfeit the sum of five 
hundred dollars. 

Sec. 167. Whenever the magistrate shall be satisfied by proof, 
on oath, that there is reason to believe that any such witness will 
not fulfill his recognizance to appear and testify, unless security be 
required, he may order the witness to enter into a written recogniz- 
ance, with such sureties and in such sum as he may deem meet, 
for His appearance, as specified in the last section. 

Sec. 168. Infants and married women, who are material wit- 
nesses against the defendant, may in like,manner be required to 
procure sureties for their appearance, as provided in the last sec- 
tion. r 

SEC. 169. If a witness required to enter into recognizance to 
appear and testify, either with or without sureties, refuse compliance 
with the order for that purpose, the magistrate shall commit him 
to prison until he comply or be legally discharged. 

` Sec. 170. When, however, it shall satisfactorily appear by the 
examination, on oath, of the witness, or any other person, that the 
witness is unable to procure sureties, he may be forthwith condi- 
tionally examined on behalf of the people; such examination shall 
be by question and answer, and shall be conducted in the same 
manner as the examination before a committing magistrate is re- 
quired by this act to be conducted, and the witness shall thereupon 
‘ be discharged. 


\ 
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Sec. 171. The last section shall not apply to the prosecutor, or 
to an accomplice in, the commission of the offense charged. 

Sec. 172. When a magistrate has discharged a defendant, or 
has held him to answer, as provided in sections one hundred and 
sixty and one hundred and sixty-one, he shall return, without delay, 
to the clerk of the court at which the defendant is required to 
appear, the warrant, if any, the depositions, the statement of the - 
defendant, if he has made one, and all recognizances of bail, or for 
the appearance of witnesses, taken by him. 


4. PROCEEDINGS AFTER COMAUTMENT AND BEFORE INDICTMENT. 


Secrion 178. Prosecution by indictment; accusation, where found, 
Lié. Grand jury, formation of; challenge to. 
178. To the panel, to the polls, how made and tried. 
181. Decision on; effect of challenge to panel. 
188 Effect of challenge to the polls. 
184. Violation; a complaint. 
185. Objection to jury only by challenge. 
186. Foreman of grand jury, oath of. 
188. Oaths of others; charge to grand jury. 
190. Sittings, discharge of. 
192. Another grand jury, order for. 
194. Duty of sheriff, how drawn. 
196. Trial jurors, how formed. 
201. Grand jury, powers and duties of, 
202. Indictment; presentment. 
204. Oath of witness; evidence to be received. 
207. For defendant. 
208. Indictment, when to be found; information by member of. 
210. Inquiries to be made, 
211. To have free access to prisons, etc, 
212. Advice to; who allowed to be present. 
213. Proceedings to be kept secret. 
214. When may be witness. 
215. Not to be questioned relative to facts. 
216. Presentment, how found; not to be disclosed. 
219. Disclosure, how punished. 
220. Bench warrants, when to issue; form of; 
223. How executed; proceedings on arrest. 


Sec. 178. All public offenses prosecuted in the district court 
must be prosecuted by indictment, except as provided in the next 
section. 

Sec. 174. Where the proceedings are had for the removal of 
district, county, or township officers, they may be commenced by 
an oe in writing, as provided in sections sixty-seven and 
eighty. 

Nec. 175. All accusations against district, county, and township 
officers, and all indictments, must be found in the district court. 

Sec. 176. The formation of grand juries is prescribed by spe- 
cial statutes. i l 


= 
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Sec. 177. A challenge may be taken to the panel of the grand 
jury, or to any individual grand juror, in the cases heremafter pre- 
scribed, by the people or by the defendant. 

Szoc. 178. A challenge to the panel may be interposed for one 
or more of the following causes: First. That the requisite num- 
ber of ballots was not drawn from the jury box of the county, as 
prescribed by law. Second. That the notice of the drawing of 
the grand jury was not given as prescribed by law. Third. That 
the drawing was not had in the presence of the officers or officer 
designated by law. 

Sec. 179. A challenge to an individual grand juror may be 
interposed for one or more of the following causes only: First. 
That he is a minor. Second. That he is an alien. Third. That 
he is insane. Fourth. That he is the prosecutor upon a charge 
against the defendant. Fifth. That he is a witness on the part of 
the prosecution, and has been served with process or bound by an 
undertaking as such. Sixth. That he has formed or expressed-a~ ~ 
decided opinion that the defendant is guilty of the offense for which 
he is held to answer. Seventh. That he is not a resident of the 
district or county in which the court is held. 

Sec. 180. ‘The challenges mentioned in the last three sections 
may be oral, and shall be entered upon the minutes, and tried by 
the court in the same manner as challenges in the case of a trial 
jury which are triable by the court. 

Src. 181. The court shall allow or disallow the challenge, and 
the clerk shall enter its decision in the minutes. 

Sec. 182. If a challenge to the panel be allowed, the grand 
jury are prohibited from inquiring into the charge against the 
defendant by whom the challenge was interposed. If they should, 
notwithstanding, do so, and find an indictment against him, the 
court shall direct the indictment to be set aside. 

Sec. 183. If a challenge to an individual grand juror be 
allowed, he shall not be present at, or take part in, the considera- 
tion of the charge against the defendant who interposed the chal- 
lenge, or the deliberations of the grand jury thereon. 

Src. 184. The grand jury shall inform the court of a violation 
of the last section, and it shall be punished by the court as & con- 
tempt. 

See 185. A person held to answer to a charge for a public 
offense, can take advantage of any objection to the panel or to an 
individual grand juror, in no other mode than that by challenge, as 
prescribed in the preceding section. 

Sec. 186. From the persons summoned to serve as grand jurors, 
and appearing, the court shall appoint a foreman. The court shall 
also appoint a foreman when the person already appointed is dis- 
- charged, or excused, before the grand jury is dismissed. z 
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Sec. 187. The following oath shall be administered to the fore- 
man of the grand jury: “ You, as foreman of the grand jury, 
shall diligently inquire into, and true presentment make, of all 
public offenses against the people of the United States in the terri- 
tory of Idaho, committed or triable within the jurisdiction of this 
court, of which you shall have or can obtain legal evidence. You 
shall present no person through malice, hatred, or ill will, nor leave . 
any unpresented through fear, favor, or affection, or for any reward, 
or the promise or hope thereof; but in all your presentments you 
shall present the truth, the whole truth, and nothing but the truth, 
ee to the best of your skill and understanding, so help you 

O id 

Sec. 188. The following oath shall be immediately thereupon 
administered to the other grand jurors present: ‘ The same oath 
which your foreman has now taken before you on his part, you, and 
ae of you, shall well and truly observe on your part, so help you 

od. 

Sec. 189. The grand jury being empanneled and sworn, shall 
be charged by the court. In doing so, the court shall give them 
such information as it may deem proper, as to the nature of their 
duties, and any charges for public offenses returned to the court, or 
likely to come before the grand jury. 

Sec. 190. The grand jury shall then withdraw to a private 
room, and inquire into the offenses cognizable by them. 

Sec. 101. The grand jury, on the completion of the business 
before them, shall be discharged by the court; but whether the 
business be completed or not, they shall be discharged by the final 
adjournment of the court. 

Sec. 192. If an offense be committed during the sitting of the 
court, after the discharge of the grand jury, the court may, in its 
discretion, direct an order to be entered that the sheriff summon 
another grand jury. 

Sec. 193. An order shall thereupon be made out by the clerk, 
and directed to the sheriff, requiring him to summon fifteen persons, 
qualified to serve as grand jurors, to appear forthwith, or at such 
time as may be named by the court. 

Sec. 194. The sheriff shall execute the order, and return it 
with a list of the names of the persons summoned. 

Sec. 195. At the time appointed the list shall be called over, 
and the names of those in attendance be written by the clerk on 
separate ballots, and put into a box, from which a grand jury shall 
be drawn. 

Sec. 196. For the first, and for all subsequent terms of the 
district court, until an assessment roll in each county be made out 
and returned, so that a jury list may be formed and a jury drawn 
as required by law, the grand jury and the trial jury shall be 
formed in the following manner. 
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Seo. 197. On or before the first day of the term, the judge 
shall, by an order to be entered on the minutes, direct the sheriff 
of the county to summon thirty-six persons from the citizens of 
the county, to appear forthwith, or at such time as may be named 
in said order. 

Sec. 198. The clerk shall issue the summons, and the sheriff 
shall execute and return it at the time specified, with a list of the 
names of the persons so summoned. If he has been unable to 
summon the whole number in the time allowed, he shall return the 
summons with the list of names summoned. 

Sec. 199. The court may, in its discretion, enlarge the time 
of the return, and direct the sheriff to summon the whole number, 
or aei proceed to empannel a grand jury from the number sum- 
moned. 

Sec. 200. Upon the return of the summons, or upon the expira- 
tion of the further time allowed, the names of the persons sum- 
moned shall be called; and the court shall proceed to empannel a 
grand jury and a trial jury, in like manner as if such persons had 
been empanneled upon a regular drawing of a jury. 

Sec. 201. The grand jury has the power, and it is their duty, 
to inquire into all public offenses committed or triable within the 
jurisdiction of the court, and to present them to the court, either 
by presentment or indictment. a 

Sec. 202. An indictment is an accusation in writing, presented 
by the grand jury to a competent court, charging a person with a 
public offense. 

Sec. 208. A presentment is an informal statement in writing, 
by the grand jury, representing to the court that a public offense 
has been committed, which is triable within the county, and that 
there is reasonable grounds for believing that a particular individual, 
named or described, has committed it. c 

Sec. 204. The foreman may administer an oath to any witness 
appearing before the grand jury. 

Sec. 205. In the investigation of a charge, for the purpose of 
either presentment or indictment, the grand jury shall receive no 
other evidence than such as is given by witnesses produced and 
sworn before them, or furnished by legal documentary evidence, or 
the deposition of witnesses taken as provided for in this act. 

Sec. 206. The grand jury shall receive none but legal evidence, 
and the best evidence in degree, to the exclusion of hearsay or 
secondary evidence. ; 

Src. 207. The grand jury is not bound to hear evidence for the 
defendant; but it is their duty to weigh all the evidence submitted 
to them, and when they have reason to believe that other evidence 
within their reach will explain away the charge, they should order 
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such evidence to be produced, and for that purpose may require 
the district attorney to issue process for the witnesses. 

Sec. 208. The grand jury ought to find an indictment, when 
all the evidence before them, taken together, is such as in their 
judgment would, if unexplained or uncontradicted, warrant a con- 
viction by the trial jury. 

Sec. 209. If a member of the grand jury knows, or have, 
reason to believe, that a public offense has been committed, which 
is triable within the jurisdiction of the court, he must declare the 
same to his fellow-jurors, who shall thereupon investigate the same. 

Sec. 210. The grand jury must inquire into the case of every 
person imprisoned in the jail of the county, on a criminal charge, 
and not indicted ; into the condition and management of the public 
prisons within the county, and into the willful and corrupt miscon- 
duct in office of public officers of every description within the 
county. 

Sec. 211. They are also entitled to free access, at all reason- 
able times, to the public prisons, and to the examination, without 
charge, of all public records within the county. 

Sec. 212. The grand jury may, at all reasonable times, ask the 
advice of the court, or any member thereof, and of the district at- 
torney. Unless his advice be asked, no member of the court shall 
be permitted to be present during the session of the grand jury. 
The district attorney shall be allowed, at all times, to appear before 
the grand jury, on his request, for the purpose of giving information 
or advice relative to any matter cognizable by them, and may in- 
terrogate witnesses before them, when they shall deem it necessary. 
Except the district attorney, no person shall be permitted to be 
present before the grand jury, besides the witnesses actually under 
examination ; and no person shall be permitted to be present during 
the expression of their opinions or the giving of their votes upon 
any matter before them. 

Sec. 218. Every member of the grand jury shall keep secret 
whatever he himself, or any other grand juror, may have said, or in 
what manner he, or any other grand juror, may have voted on a 
matter before them. 

Sec. 214. A member of the grand jury may, however, be re- 
quired by the court to disclose the testimony of a witness examined 
before the grand jury, for the purpose of ascertaining whether it is 
consistent with that given by the witness before the court, or to dis- 
close the testimony given before them by any person, upon a charge 
against him for perjury in giving his testimony, or upon his trial 
therefor. a 

Sec. 215. No grand juror shall be questioned for anything he 
may say, or any vote he may give in the grand jury, relative to a 
matter legally pending before the jury, except for a perjury of 
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which he may have been guilty, in making an accusation or giving 
testimony to his fellow-jurors. 

SEC. 216. A presentment cannot be found without the concur- 
rence of at least twelve grand jurors. When so found, it must be 
signed by the foreman. ; 

Sec. 217. The presentment, when found, must be presented by 
the foreman, in the presence of the grand jury, to the court, and 
shall be filed by the clerk. 

Src. 218. No grand juror, district attorney, vlerk, judge, or 
other officer, shall disclose the fact of a presentment having been 
made for a felony, until the defendant shall have been arrested. 
But this prohibition shall not. extend to disclosure by the issuing or 
in the execution of a warrant to arrest the defendant. 

Sec. 219. A. violation of the provisions of the last section shall 
be punishable as a contempt. 

Sec. 220. If the court deem that the facts stated in the pre- 
sentment constitute a public offense, triable within the county, it 
shall direct the clerk to issue a bench warrant for the arrest of the 
defendant. 

Src. 221. The clerk, on the application of the district attor- 
ney, may accordingly, at any time after the order, whether the 
court be sitting or not, issue a bench warrant, under his signature 
and the seal of the court, into one or more counties. 

Src. 222. The bench warrant, upon presentment, shall be sub- 
stantially in the following form : 


County of . 

The people of the United States, of the territory of Idaho, to 
any sheriff, constable, marshal, or policeman in this territory: A 
presentment having been made, on the day of , 18—, 
to the district court of the district of , charging C D with 
the crime of (designating it generally) ; you are therefore 
commanded forthwith to arrest the above-named C D, and take 
him before E F, a magistrate of this county, or, in case of his 
absence or inability to act, before the nearest or most accessible 
magistrate in this county. 

Given under my hand, with the seal of the said court affixed, 
this day of , AD. 18—. By order of the court. 
G H, Clerk. 


Src. 223. The bench warrant may be served in any county, 
and the officer serving it shall proceed thereon in all respects as 
upon a warrant of arrest on a complaint, except that when served 
in another county it need not be indorsed by a magistrate of that 
county. 

ay 224. The magistrate, when the defendant is brought 

before him, shall proceed to examine the charge contained in the 


24.0 
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presentment, and hold the defendant to answer the same, or dis- 
charge him therefrem, in the same manner, in all respects, as upon 
a warrant of arrest on complaint. 
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5. THE INDICTMENT. 


How found; dismissal of charge, 

Effect vf; names of witneases to be inserted. 

To be presented to court, against defendant not in custody, 
Ploadings; indJctment, what to contain; form of. 

Error in name of defendant. 

To charge only one offense. 

Manner of stating time of offense, 

Erroneous allegations not material, 

Construction of Indictment, 

Statute words not strictly fullowed, ‘ 
Indictment, when suficient, 

Matters of form not vitiated; what need not be stated, 
Judgment, how pleaded; private statute, how pleaded. 
Judgment for bel, what to set forth, 

Misdescription of forged instruments; when immaterial. 
Perjury, Indictment for; what to set forth, 

Indictment against several defendants, 

No distinction between principal and accesgory. 

Accessory after tho fact. 

Compounding offense; Indictment for. 

When defondant to be arrigned: whenu must appear personally. 
How arraigned, defendant failing to appear, 

Warrant of arrest, form of; proceedings on, t 
Form of warrant when offense not capital, 

Warrant, how served; bail In other county. 

Defendant may be ordered in custody for further bail, 
Defendant to be committed; counsel for defendant. 
Arraignment, how mado; defendant to declare true name, 
Other name, entry of on minutes; time to answer. 
Defendant may answer, demur, or plead, 

Indictment, setting aside, 

Motion not made no objection; herring of. 

Motion denied, defendant to answer, 

Motion granted, defendant ty be discharged, 

Case resubmitted; proceedings; order for discharge. 
Indictmont get aside no bar to future prosecution. 
Pleadings by defoudant, 

Demurrer and plea, when to putin; for what cause, form of, ote. 
Hearing of; Judgment on demurrer, 

Efect of allowance of demurrer, 

Caso not resubmitted, effect of; submitted, proceedings. 
Effect of disallowing demurrer; objections to, how taken advantage of. 
Pleas, kinds of, to bo oral; entry of; form of. 

Plea of guilty, how put in; may ba withdrawn, 

Pica of not guilty, efleets of; ovidence, 

Former acquittal, what deemed; effect of, or conviction. 
Defendant mute, plea of not gullty. 

When erfminal action may be removed to other county. 
Application; how, where, and to what court order made, 
Order entered on minutes; copy of record tranamitted. 
Order to dircct removal of defandant; proceedings after romoval. 
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8x0. 311. Issuo of fact arises, how tried; jury trial, how formed. 
314. Docket of notion, how kept; issues of fuot on docket, how disposed of, 
818. Time to preparo for trial; postponement of, 
818. Challenging jury by several defendanta; panel. 
821. To the panel, on what founded, when, aud how to be taken. 
824, Exceptions to; trial of, ` 
826. Exception may be withdrawn; amending challenge. 
827. Dentin) nnd trial of; witnesses and trial of. 
829. An account of bins of officer summoning. 
830. Effect of allowing; challenge to the polls, kinds of. 
833. When to be taken; peremptory, bow taken. 
355. Number of, for cause; general cause of. 
338. Particular causes of; challenge for implied bins, 
840. Exemption not enuso for; how taken, 
342, Exceptions to and proceedings thereon; trial of, 
344. Triers, who to be; oath of; Juror challenged may be witness. 
817. Othor testimony; court to determino Jaw and Mets, 
349, Instructions to triera; decision Sval, - 
851. Ordor of taking challenges; flnal peremptory challenge. 


Src. 225. An indictment cannot be found without the concur- 

` rence of at least twelve grand jurors; when so found, it shall be 

indorsed a “ true bill,” and the indorsement shall be signed by the 
foreman of the grand jury. 

Suc. 226. If twelve grand jurors do not concur in finding an 
indictment against a defendant who has been held to answer, the 
deposition and statement, if any, transmitted to them, shall be 
returned to the court, with an indorsement thereon, signed by the 
foreman,.to the effect that the charge is dismissed. 

Src. 227. The dismissal of the charge shall not, however, pre- 
yent the same chargo from being again submitted to a grand jury, 
or as often as the court shall so direct. But without such direction 
it shall not be again submitted. 

Sec. 228. When an indictment is found, the names of the wit- 
nesses examined before the grand jury shall be inserted at the foot 
of the indictment, or indorsed thereon, before it is presented to the 
court, 

Sge. 229. An indictment, when found by tho grand jury, shall 
bo presented by their foreman, in their presence, to the court, and 
shall be filed ‘with the clerk, and remain in his offico as a public 
record. 

Src. 230. When an indictment has been found against a 
defendant not in custody, the same proceedings shall be had as are 
prescribed in sections two hundred and fifty-seven and two hundred 
and sixty-four, both inclusive, against a defendant who fails to 
appear for arraignment. 

Sro. 231. All the forms of pleading in criminal actions, and 
the rules by which the sufficiency of pleadings is to be determined, 
shall bo those which are prescribed by this act. 


16 
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Sec. 232. The first pleading on the part of the people is the 
indictment. 

Sec. 233. The indictment shall contain the title of the action, 
specifying the name of the court to which the indictment is pre- 
sented, and the names of the partiés; a statement of the facts con- 
stituting the offense, in ordinary and concise language, and in such 
manner as to enable a person of common understanding to know 
what is intended. 

Sec. 234. It may be substantially in the following form: 


. “ The people of the United States, of the territory of Idaho, 
against A B, in the district court of the judicial district in the 
county of , term, A.D. 18—. A B is accused by 
the grand jury of the county of , by this indictment, of the 
crime of, (giving its legal appellation, such as murder, arson, man- 
slaughter, or the like, or designating it as a felony, or misde- 
meanor) committed as follows : 

The said A B, on the day of , A.D. 18—, at the 
county of , (stating the act or omission constituting the 
offense, in the manner prescribed in this act, according to the forms 
mentioned in the next section, where they are applicable).” 

Sec. 235. The indictment must be direct, and contain as it 
regards: First. The party charged. Second. The offense charged, 
when they are necessary to constitute a complete offense. 

Sec. 236. When a defendant is indicted by a fictitious or er- 
roneous name, and in any stage of the proceeding his true name is 
discovered, it shall be inserted in the subsequent proceedings, 
referring to the fact of his being indicted by the name mentioned in 
the indictment. 

Sec. 237. The indictment shall charge but one offense, but it 
may set forth that offense in different forms under different courts. 

sec. 238. The precise time at which it was committed need 
not be stated in the indictment, but it may be alleged to have been 
committed at any time before the finding of the same, except when 
the time is a material ingredient of the offense. : 

Src. 239. When an offense involves the commission, or an 
attempt to commit private injury, and is described with sufficient 
certainty in other respects to identify the act, an erroneous allega- 
tion as to the person injured or intended to be injured shall not be 
deemed material. 

Sec. 240. The words used in an indictment shall be construed 
_ in the usual acceptance in common language, except such words 
and phrases as are defined by law, which are to be construed 
according to their legal meaning. 

Sec. 241. Words used in a statute to define a public offense, 
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need not be strictly pursued in the indictment, but other words 
conveying the same meaning may be used. 

Sec. 242. The indictment shall be sufficient if it can be under- 
stood therefrom: First. That it is entitled in a court having 
authority to receive it, though the name of the court be not accu- 
rately set forth. Second. That it was found by a grand jury of the 
county in which the court was held. Third. That the defendant 
is named, or, if his name cannot be discovered, that he be described 
by a fictitious name, with a statement that he has refused to disclose 
his realname. Fourth. That the offense was committed at some 
place within the jurisdiction of the court. Fifth. That the offense 
was committed at some time prior to the time of finding the indict- 
ment. Sixth. That the act or omission charged as the offense is 
clearly and distinctly set forth in ordinary and concise language, 
without repetition, and in such a manner as to enable a person of 
common understanding to know what is intended. Seventh. That 
the act or omission charged as the offense is stated with such a 
degree of certainty as to enable the court to pronounce judgment 
upon a conviction according to the right of the case. 

Src. 243. No indictment shall be deemed insufficient, nor shall 
the trial, judgment, or other proceeding thereon, be affected by 
reason of any defect or imperfection in matters of form which shall 
not tend to the prejudice of the defendant. 

Sec. 244. Neither presumption of law, nor matters of which 
judicial notice is taken, need be stated in the indictment. 

Src. 245. In pleading a‘judgment or other determination of, 
or proceeding before a court or officer of special jurisdiction, the 
facts conferring jurisdiction need not be stated, but it may be stated 
that the judgment or determination was duly made, or the proceed- 
ing duly had before such court or officer. The facts constituting 
the jurisdiction, however, must be established on the trial. 

Src. 246. In pleading a private statute, or a right derived 
therefrom, it shall be sufficient to refer to the statute by its title and 
the day of its passage, and the court shall thereupon take judicial 
notice thereof. 

Src. 247. An indictment for libel need not set forth any ex- 
trinsic facts for the purpose of showing the application to the party 
libeled of the defamatory matter on which the indictment is founded, 
but it shall be sufficient to state generally that the same was pub- 
lished concerning him, and the fact that it was so published must be 
established on the trial. 

Sec. 248. When an instrument which is the subject of an in- 
dictment for forgery has been destroyed or withheld by the act or 
procurement of the defendant, and the fact of such destruction or 
withholding is alleged in the indictment, and established on the 
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trial, the misdescription of the instrument shall be deemed imma- 
terial. 

Sec. 249. In an indictment for perjury, or subornation of per- 
jury, it shall be sufficient to set forth the substance of the contro- 
versy, or matter in respect to which the offense was committed, and 
in what court, or before whom, the oath alleged to be false was 
taken, and that the court or the person before whom it was taken 
had authority to administer the same, with proper allegations of the 
falsity of the matter on which the perjury is assigned; but the 
indictment need not set forth the pleadings, record, or proceedings 
with which the oath is connected, nor the commission, or the 
authority of the court or person before whom the perjury was com- 
mitted. 

Sec. 250. Upon an indictment against several defendants, any 
one or more may he acquitted. 

Sec. 251. No distinction shall exist between an accessory before 
the fact and a principal, or between principals in the first and sec- 
ond degree, in cases of felony; and all persons concerned in the 
commission of a, felony, whether they directly commit the act con- 
stituting the offense, or aid or abet in its commission, though not 
present, shall hereafter be indicted, tried, and punished as princi- 
pals. 

Sec. 252. An accessory after the fact to the commission of a 
felony, may be indicted and punished, though the principal felon 
may be neither tried nor indicted. 

sec. 258. A person may be indicted for having, with the 
knowledge of the commission of a public offense, taken money or 
property of another, or a gratuity, or a reward, or an engagement, 
or understanding, express or implied, to compound or conceal the 
offense, or to abstain from a prosecution therefor, or to withhold 
any evidence thereof, though the person guilty of the original 
offense have not been indicted or tried. 

- Sec. 254. When the indictment is filed the defendant must be 
arraigned thereon before the court in which it is found, except in 
the cases mentioned in sections two hundred and seventy-five and 
two hundred and seventy-six. 

EC. 255. If the indictment be for a felony, the defendant 
must be personally present; but for a misdemeanor, his personal 
presence is unnecessary, and he may appear upon the arraignment 
by counsel. 

Src. 256. When his personal appearance is necessary, if he 
be in custody, the court may direct the officer in whose custody he 
is to bring him, before it be arraigned, and the officer shall do so 
accordingly. 

Sec. 257. If the defendant have been discharged on bail, or 
have deposited money instead thereof, and do not appear to be 
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arraigned when his personal attendance is necessary, the court, in 
addition to the forfeiture of the recognizance, or of the money 
deposited, may direct the clerk to issue a bench-warrant for his 
arrest. 

Sro. 258. The clerk, on the application of the district attorney, 
may accordingly, at any time after the order, whether the court be 
sitting or not, issue a bench warrant into one or more counties. 

Sec. 259. The bench warrant upon the indictment shall, if the 
offense be a felony, be substantially in the following form: 


“County of The people of the United States of the 
territory of Idaho, to any sheriff, constable, marshal, or policeman 
in this territory: An indictment having been found on the 
day of , A.D. 18—, in the district court of the judicial 
district of the county of , charging © D with the crime of 
(designating it generally); you are therefore commanded 
forthwith to arrest the above named © D, and bring him before 
that court to answer the indictment; or if the court have adjourned 
for the term, that you deliver him into the custody of the sheriff 
of the county of Given under my hand, with the seal of 
the court affixed, this, the day of » AD. 18—. 
[Seal.] By order of the court. E F, Clerk.” . 


Sec. 260. The defendant, if the offense be punishable with 
death, when arrested under the warrant, shall be held in custody 
by the sheriff of the county in which the indictment is found. 

Sec. 261. If the offense be not capital, the bench warrant 
shall be in a similar form, adding to the body thereof a direction 
to the following effect: “ Or if he require it, that you take him 
before any magistrate in that county, or in the district in which you 
arrested him, that he may give bail to answer to the indictment.” 

Sec. 262. If the offense charged be not capital, the court, 
upon directing the bench warrant to issue, shall fix the amount of 
bail, and an indorsement shall be made upon the bench warrant, 
signed by the clerk, to the following effeect: “ The defendant is to 
be admitted to bail in the sum of dollars.” 

Src. 263. The bench warrant may be served in any county, in 
the same manner as a warrant of arrest, except that when served 
in another county, it need not be indorsed by a magistrate of the 
county. 

Sue, 264. If the defendant be brought before a magistrate of 
another county for the purpose of giving bail, the magistrate shall 
proceed in all respects thereto in the same manner as if the defend- 
ant had been brought before him upon a warrant of arrest, and the 
game proceedings may be had thereon as provided in sections one 
hundred and eleven and one hundred and fourteen, both inclusive. 

Sec. 265. When the indictment is for felony, and the defend- 
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ant, before the finding thereof, has given bail for his appearance to 
answer to the charge, the court to which the indictment is pre- 
sented may order the defendant to be committed to actual custody, 
unless he give bail m an inereased amount, to be specified in the 
order. ; 

Sec. 266. If such order be made, and the defendant be pres- 
ent, he shall be forthwith committed accordingly. If he be not: 
present, a bench warrant shall be issued and proceeded upon in the 
manner provided for in this act. 

Sec. 267. If the defendant appear for arraignment without 
counsel, he shall be informed by the court that it is his right to have 
counsel before being arraigned, and shall be asked if he desires the 
aid ounsel. 

Ec. 208. The arraignment must be made by the court, or by 
the clerk or district attorney, under its direction, and consists in 
reading the indictment to the defendant and delivering to him a 
copy thereof and of the indorsements thereon, including the list of 
witnesses indorsed on it, and in asking him whether he pleads guilty 
or not guilty to the indictment. , 

Sec. 269. When the defendant is arraigned, he shall be in- 
formed that if the name by which he is indicted be not his true 
name, he must then declare his true name or be proceeded against 
by the name in the indictment. 

Sec. 270. If he give no other name, the court may proceed 
accordingly. 

Sec. 271. If he allege that another name is his true name, 
the court shall direct an entry thereof in the minutes of the arraign- 
ment, and the subsequent proceedings on the indictment may be had 
against him by that name; referring, also, to the name by which 
he is indicted. f 

Sec. 272. If on the arraignment, the defendant require it, he 
shall be allowed until the next day, or such further time may be 
allowed him as the court may deem reasonable to answer the in- 
dictment. 

Sec. 273. If the defendant do not require time, as provided 
in the last section, or if he do, then, on the next day, or at such 
further day as the court may have allowed him, he may answer to 
the arraignment, and either move the court to set aside the indict- 
ment or may demur or plead thereto. 

Sec. 274. The indictment shall be set aside by the court in 
which the defendant is arraigned, and upon his motion, in either of 
the following cases: First. When it is not found, indorsed, and 
presented as prescribed in this act. Second. When the names of 
the witnesses examined before the grand jury, or whose depositions 
may have been read before them, are not inserted at the foat of the 
indictment, or indorsed thereon. Third. When any person is per- 
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mitted to be present during the session of the grand jury, while 
the charge embraced in the indictment is under'consideration, ex- 
cept as provided in section two hundred and twelve. 

Sec. 275. When the defendant has not been held to answer 
before the finding of the indictment, he may move to set it aside on 
any ground which would have been good ground for challenge, 
either to the panel or any individual grand juror. 

Sec. 276. If the motion to set aside the indictment be not 
made, the defendant shall be precluded from afterwards taking the 
objections mentioned in the last two sections. 

Sec. 277. The motion shall be heard when it is made, unless 
for good cause the court shall postpone the hearing to another time. 

Sec. 278. If the motion be denied, the defendant must imme- 
diately answer the indictment, either by demurring or pleading 
thereto. 

Sec. 279. If the motion be granted, the court shall order that 
the defendant, if in custody, be discharged therefrom; or, if ad- 
mitted to bail, that his bail be exonerated ; or, if he have deposited 
money instead of bail, that the same shall be refunded to him, un- 
less it direct that the case be resubmitted to the same or another 
grand jury. 

Sec. 280. Ifthe court direct that the case be resubmitted, 
the defendant, if already in custody, shall so‘remain, unless he be 
admitted to bail; or, if already admitted to bail, or money have 
been deposited instead thereof, the bail or money shall be answera- 
ble for the appearance of the defendant to answer a new indictment. 

Sec. 281. Unless a new indictment be found before the next 
grand jury of the district is discharged, the court shall, on the 
discharge of such grand jury, make the order prescribed in section 
two hundred and seventy-nine. 

Sec. 282. An order to set aside an indictment, as provided in 
this act, shall be no bar to future prosecution for the same offense. 

Sec. 283. The only pleading on the part of the defendant, is 
either a demurrer or a plea. 

Sec. 284. Both the demurrer and the plea must be put in, in 
open court, either at the time of the. arraignment, or at such other 
time as may be allowed to the defendant for that purpose. 

Sec. 285. The defendant may demur to the indictment when 
it shall appear upon the face thereof, either: First. That the 
grand jury by which it was found had no legal authority to inquire 
into the offense charged, by reMffon of its not being within the local 
jurisdiction of the court. Second. That it does not substantially 
conform to the requirements of sections two.hundred and thirty- 
three and two hundred and thirty-four. Third. That more than 
one offense has been charged in the indictment. Fourth. That the 
. facts stated do not constitute a public offense. Fifth. That the in- 
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dictment contains any matter which, if true, would constitute a legal 
justification, or excuse‘of the offense charged, or other bar to the 
prosecution. 

Sec. 286. The demurrer must be in writing, signed either by 
the defendant or his counsel, and filed. It must distinctly specify 
the grounds of objection to the indictment, or it shall be disre- 
garded. , 
° Sec. 287. Upon the demurrer being filed, the objections pre- 
sented thereby shall be heard either immediately, or at such time as 
the court may appoint. 

Sec. 288. Upon considering the demurrer, the court shall give 
judgment, either allowing or disallowing it, and an order to that 
effect shall be entered on the minutes. 

Sec. 289. If the demurrer be allowed, the judgment shall be 
final upon the indictment demurred to, and shall be a bar to another 
prosecution of the same offense, unless the court, being of opinion 
that the ohjection on which the demurrer is allowed may be avoided 
in a new indictment, direct the case to be resubmitted to the same 
or another grand jury. 

Sec. 290. If the court do not direct the case to be resubmitted, 
the defendant, if in custody, shall be discharged, or if admitted to 
bail, his bail shall be exonerated, or if he has deposited money 
instead of bail, the money shall be refunded to him. 

Src. 291. If the court direct that the case be resubmitted 
anew, the same proceedings must be had thereon as are prescribed 
in sections two hundred and eighty and two hundred and eighty- 
one. 

Sec, 292. If the demurrer be disallowed, the court shall per- 
mit the defendant, at his election, to plead, which he must do forth- 
with, or at such time as the court may allow. If he do not plead, 
the court shall direct the plea of not guilty to be entered for him. 

Src. 293. When the objections mentioned in section two hund- 
red and eighty-five appear upon the face of the indictment, they 
can only be taken advantage of by demurrer, except that the ob- 
jection to the jurisdiction of the court over the subject of the 
indictment, or that the facts stated do not constitute a public 
offense, may be taken at the trial, under the plea of not guilty, and 
in arrest of judgment. 

Sec. 294. There are three kinds of pleas to an indictment. A 
plea of: First. Guilty. Second. Not gnilty. Third. A former 
judgment of conviction or acquittali@f the offense charged, which 
may be pleaded either with or without the plea of “not guilty.” 

Sec. 295. Every plea shall be oral, and shall be entered upon 
the minutes of the court. 

Sec, 296. The plea shall be entered in substantially the follow- 
ing form: First. If the defendant plead guilty, “the defendant 
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pleads that he is guilty of the offense charged in this indictment,” 
Second. If he plead not guilty, “ the defendant pleads that he is 
not guilty of the offense charged in the indictment.” Third. If he 
plead a former acquittal or conviction, “ the defendant pleads that 
he has already been convicted (or acquitted, as the case may be) 
of the offense charged in the indictment, by the judgment of the 
court of , (naming it) rendered at , Gaming the 
place) on the day of 2 

Sec. 297. A plea of guilty can in no case be ‘putin, except by 
the defendant himself, in open court, unless upon an indictment 
against a corporation, in which case it may be put in by counsel. 

Sec. 298. The court may, at any time before judgment, upon 
a plea of guilty, permit it to be withdrawn, and a plea of not guilty 
substituted. 

Sec. 299. The plea of not guilty shall be deemed a denial of 
every material allegation in the indictment. 

Sec. 800. All matters of fact, tending to establish a defense, 
may be given in evidence, under the plea of not guilty. 

sec. 301. If the defendant were formerly acquitted, on the 
ground of a variance between the indictment and the proof, or upon 
an objection to the form or substance of the indictment, it shall not 
be deemed an acquittal of the same offense. 

Sec. 802. When, however, he shall have been acquitted on the 
merits, he shall be deemed acquitted of the offense, notwithstanding 
any defect, in form or substance, in the indictment on which he was 
acquitted. 

Sec. 308. When the defendant shall have been convicted or 
acquitted upon an indictment, the conviction or acquittal shall be a 
bar to another indictment for the offense charged in the former, or 
for an attempt to commit the same, or for an offense necessarily 
included therein, of which he might have been convicted under that 
indictment, as provided in section four hundred and eleven. 

Sec. 304. If the defendant refuse to answer the indictment 
by demurrer or plea, a plea of not guilty shall be entered. 

Sec. 805. A criminal action, prosecuted by indictment, may 
be removed from the court in which it is pending, on the application 
of the defendant, on the ground that a fair and impartial trial can- 
not be had in the county where the indictment is pending. 

Sec. 306. The application must be made in open court, and in 
writing, verified by the affidavit of the defendant, and a copy of 
said affidavit must be served on the district attorney, at least one 
day before the application is*made to the court. 

Sec. 807. If the court be satisfied that the representation of 
the defendant is true, an order shall be made for the removal of the 
action to the district court of a county which is free from the like 
objection. - 
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Sec. 808. The order of removal shall be entered on the minutes, 
and the clerk shall immediately make out and transmit a certified 
copy of the entry, with a certified copy of the record, pleadings, 
and proceedings in the action, including the recognizances for the 
appearance of the defendant, and of the witnesses, to the court to 
which the action is removed. 

Sec. 809. If the defendant bein custody, the order shall direct - 
his removal by the sheriff of the county where he is imprisoned, to 
the custody of the sheriff of the county to which the action is 
removed, and he shall be forthwith removed accordingly. 

Sec. 310. The court to which the action is removed shall pro- 
ceed to trial and judgment therein, as if the action had been com- 
menced in' such court. If it be necessary to have any of the 
original.pleadings or other papers before such court, the court from 
which the action is removed shall, at any time, on application of the 
district attorney, or the defendant, order such papers or pleadings 
to be transmitted by the clerk, a certified copy thereof being re- 
tained. ' 

Sec. 811. An issue of fact arises: First. Upon a plea of not 
guilty; or, Second. Upon a plea of a former conviction or acquittal 
of the same offense. ; 

Sec. 812. An issue of fact must be tried by a jury of the 
county in which the indictment was found, unless the action be 
removed by order of the court into some other county. 

Sec. 313. Trial juries for criminal actions shall be formed in 
the same manner as trial juries in civil actions. 

Src. 814. The clerk shall keep a docket of ail the criminal 
actions pending in the court, in which he shall enter each indictment, 
according to the date of filing, specifying opposite the title of each 
action, whether it be for a felony or misdemeanor, and whether the 
defendant be in custody or on bail. 

Sec. 815. -The issues on the docket shall be disposed of in the 
following order, unless upon the application of cither party, for 
good cause shown by affidavit, and upon two days’ notice to the 
opposite party, with a copy of the affidavit in support of the appli- 
cation, the court shall direct an indictment to be tried out of its 
order: First. Indictments for felony when the defendant is in 
custody. Second. Indictments for misdemeanor when the defend- 
ant is in custody. Third. Indictments for felony when the defend- 
ant is on bail; and, Fourth. Indictments for misdemeanor when the 
defendant is on bail. 

Sec. 316. After his plea, the defendant shall have at least two 
days to prepare for his trial, if he require it. 

Sed, 317. When an indictment is called for trial, the court 
may, upon sufficient cause shown by affidavit, direct the ‘trial to be 
postponed to another day of the same term, or ‘the next term. 
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Sec. 318. A challenge is an objection made to the trial jurors, 
and is of two kinds: First. To the panel. Second. To an indi- 
vidual juror. 

Sec. 819. When several defendants are tried together, they are 
not allowed to sever their challenges, but must join therein. 

Sec. 320. A panel is a list of jurors returned by a sheriff to 
serve at a particular court, or for the trial of a particular cause. 

Sec. 521. A challenge to the panel is an objection made to all 
the jurors returned, and may be taken by either party. 

Sec. 322. A challenge to the panel can only be founded on a 
material departure from the forms prescribed by statute in respect 
to the drawing and return of the jury, or on the intentional omission 
of the sheriff to summon one or more of the jurors drawn. 

Sec. 823. A challenge to the panel must be taken before a 
juror is sworn, and must be in writing, specifying plainly and dis- - 
tinctly the facts constituting the grounds of challenge. 

Sec. 824. If the sufficiency of the facts alleged as a ground of 
challenge be denied, the adverse party may except to the challenge. 
The exception need not be in writing, but shall be entered on the 
minutes of the court. 

Sec. 825. Upon the exception, the court shall proceed to try 
the sufficiency of-the challenge, assuming the facts alleged therein 
to be true. 

Sec. 826. If, on the exception, the court deem the challenge 
sufficient, it may, if justice require it, permit the party excepting to 
withdraw his exception, and to deny the facts alleged in the chal- 
lenge. If the exception be allowed, the court may, in like manner, 
permit an amendment of the challenge. 

Sec. 827. If the challenge be denied, the denial may, in like 
manner, be oral, and shall be entered on the minutes of the court, 
and the court shall proceed to try the question of fact. 

Sec. 328. Upon such trial, the officers, whether judicial or 
ministerial, whose irregularity is complained of, as well as any other 
persons, may be examined to prove or disprove the facts alleged as 
the grounds of challenge. 2 

Sec. 329. When the panel is formed from persons whose names 
are not drawn from the grand jury box, a challenge may be made 
to the panel on account of any bias of the officer who summoned 
the jury, which would be good ground of challenge to a juror. 
Such objection shall be made in the same form and determined in 
the same manner as when made to a juror. 

Sec. 330. If, either upon an exception to the challenge or a 
Genial of the fact, the challenge be allowed, the court shall dis- 
charge the jury, so far as the trial of the indictment in question is 
concerned. If it be disallowed, the court shall direct the jury to 
be empanneled. ~ 
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Sec. 331. Before a juror is called, the defendant must be 
informed by the court, or under its direction, that if he intend to 
challenge any individual juror, he must do so when the juror 
appears, and before he is sworn. 

Sec. 332. A challenge to an individual juror is either : First. 
Peremptory; or, Second. For cause. 

Sec. 333. It must be taken when the juror appears, and before’ 
he is sworn, but the court may, for good cause, permit it to be taken 
after the juror is sworn, and before the jury is completed. 

Sec. 334. A peremptory challenge may be taken by either 
party, and may be oral. It is an objection to a juror for which on 
reason need be given, but upon which the court shall exclude him, 

Sec. 395. - If the offense charged be punishable with death, or 
with imprisonment in the territorial prison for life, the defendant is 
entitled to eight, and the territory to five, peremptory challenges. 
On a trial for any other offense, the defendant is entitled to five, 
and the territory to three, peremptory challenges. 

Src. 386. A challenge for cause may be taken by either party. 
It is an objection to a particular juror, and is either: First. Gen- 
eral, that the juror is disqualified from serving in any case; or, 
Pecak Particular, that he is disqualified from serving in the case 
on trial. 

Sec. 357. General cases of challenges are: First. A convic- 
tion for felony. Second. A want of any of the qualifications pre- 
seribed by statute to render a person a competent juror. ‘Third. 
Unsoundness of mind, or such defect in the faculties of the mind or 
organs of the body as renders him incapable of performing the 
duties of a juror. 

Src. 398. Particular causes of challenge are of two kinds: 
First. For such a bias as, when the existence of the facts is ascer- 
tained, in judgment of law disqualifies the juror, and which is 
known in this act as implied bias. Second. For the existence of a 
state of mind on the part of the juror in reference to the case 
which, in the exercise of a sound discretion on the part of the trier, 
leads to the inference that he will not act with entire impartiality, 
and which is known ip this act as actual bias. 

Src. 350. A challenge for implied bias may be taken for all or 
any of the following causes, and for no other: First. Consanguinity 
or affinity within the fourth degree to the person alleged to be 
injured by the offense charged, or on whose complaint the prosecu- 
tion was instituted, or to the defendant. Second. Standing in the 
relation of guardian and ward, attorney and client, master and ser- 
vant, or landlord and tenant, or being a member of the family of 
the defendant or of the person alleged to be injured by the offense 
charged, or on whose complaint the prosecution was instituted, or in 
his employment on wages. Third. Being a party adverse to the 
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defendant in a civil action, or having complained against, or been 
accused by, him in a criminal prosecution. Fourth. Having served 
on the jury which found the indictment, or on a coroner’s jury 
which inquired into the death'of a person whose death is the sub- 
ject of the indictment. Fifth. Having served on a trial jury which 
has tried another person for the offense charged in the indictment. - 
Sixth. Having been one of a jury formerly sworn to try the same 
indictment, and whose verdict was set aside, or. which was dis- 
charged without a verdict, after the case was submitted to it. 
Seventh. Having served as a juror in a civil action brought against 
the defendant for the act charged as an offense. Eighth. Having 
formed or expressed an unqualified opinion or belief that the prison- 
er is guilty or not guilty of the offense charged. Ninth. If the 
offense charged be punishable with death, the entertaining of such 
conscientious opinions as would preclude his finding the defendant 
guilty; in which case he shall neither be permitted nor com- 
pelled to serve as a juror. : 

Src. 540... An exemption from service on a jury is not a cause 
of challenge, but the privilege of the person exempted. 

Src. 341. Ina challenge for an implied bias, one or more of 
the causes stated in section three hundred and thirty-nine must be 
alleged. In a challenge for actual bias, it must be alleged that the 
juror is biased against the party challenging. In either case the 
challenge may be oral, but must be entered on the minutes of the 
court, 

Sec. 342. The adverse party may except to the challenge in 
the same manner as to a challenge to the panel, and the same pro- 
ceedings shall be had thereon as prescribed in sections three hund- 
red and twenty-four and three hundred and twenty-five, except 
that if the exception be allowed, the juror shall be excluded. He 
may orally deny the facts alleged as the ground of challenge. ` 

Sec. 843. If the facts be denied, the challenge shall be tried 

-as follows: First. If it be for implied bias, by the court. Sec- 
ond. If it be for actual bias, by triers. 

Src. 844. The triers shall be three impartial persons, not on the 
jury panel, appointed by the court. All challenges for actual bias 
shall be tried by three triers thus appointed, a majority of whom 
may decide. ` 

Sec. 845. The triers shall be sworn generally to inquire 
whether or not the several persons who may be challenged, and in 
respect to whom the challenges shall be given to them in charge, 
are biased against the challenged party, and to decide the same 
truly, according to the evidence. ` 

Sec. 346. Upon the trial of a challenge to an individual juror, 
the juror challenged may be examined as a witness to prove or dis- 
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prove the challenge, and shall be compelled to answer every ques- 
tion pertinent to the inquiry therein. 

Src. 347. Other witnesses may also be examined on either side, 
and the rules of evidence applicable to the trial of other issues 
shall govern the admission or exclusion of testimony on the trial of 
the challenge. 

Sec. 548. On the trial of a challenge for implied bias, the 
court shall determine the law and the facts, and shall either allow 
or disallow the challenge, and direct an entry accordingly on the 
minutes. 

Sec. 540. On the trial of a challenge for actual bias, when the 
evidence is concluded, the court shall instruct the triers that it is 
their duty to find the challenge true, if, in their opinion, the evi- 
dence warrants the conclusion that the juror has such a bias against 
the party challenging him as to render him not impartial, and 
that if, from the evidence, they believe him free from such a bias, 
they must find the challenge not true. ‘The court shall give them 
no other instructions. 

Sec. 350. The triers must thereupon find the challenge either 
true or not true, and their decision is final. If they find it true, 
the juror shall be excluded. 

Sec. 351. All challenges to an individual juror, except peremp- 
tory, must be first taken by the defendant, and then by the people, 
and each party must exhaust all his challenges to each juror as he 
is called, before the other begins. 

Sec. 352. The challenges of either party need not all be taken 
at once, but they must be taken separately in the following order, 
including in each challenge all the causes of challenge belonging 
to the same class: First. To the panel. Second. To an individual 
juror for a general disqualification. Third. To an individual juror 
for implied bias. Fourth. To an individual juror for actual bias. 

Sec. 353. If all the challenges on both sides be disallowed, 
either party may still take a peremptory challenge, unless the 
peremptory challenges be exhausted. 


& TRIAL, 


Section 354. Trial, order of, n 
855. When prescribed may be departed from. 
356. Counsel, number of; innocence presumed. 
858. Reasonable doubt of guilt; degrecs of. 
359. When defendant may be tricd separately. 
860. When defendant may turn state's evidence. 
861. When defendant may be witness for a codefendant, 
362. Discharge deemed acquittal; rape, proof of. 
864. Accomplice, evidence of to be corroborated, 
865. Proceedings where facts show offense greater than charged. 
887. When jury may bo discharged; when defendant discharged. 
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869, Proceedings when exclusive jurisdiction of offense in other county. 
+- 870. Clerk to transmit papers; when defendant discharged. 
872. Proceedings on arrest in such cases. 
378. Proceedings when facts do not constitute offense. 
874. Proceedings when case submitted anew. 
375. Acquittal, when court may advise; effect of, 
876. When view may be had; no person allowed to speak to jury. 
= 878. Juror must disclose knowledge of controversy in court; must be 
witness. 
379. Jury, how to be kept; to be admonished on each adjournment, 
881. Juror sick, court to decide questions of Jaw. ~ ~ 
383. Law and fact on trial of indictment. 
884. Jury to receive law as laid down by court; charge to jury. 
888. How jury to decide after charge. 
869. Defendant on bail may be committed; room to be provided. 
391. Provision for jury while deliberating. 
392. Papers which they may take. 
394, Jury may be brought into court for instruction. 
895. When jury may be discharged after returning, 
397. Effect of discharge without verdict. 
398 Adjournment during absence of jury; final adjournment discharges. 
400. Expenses of two or more counties for judicial purposes. 
401. Verdict, how delivered; defendant, when must appear. 
403. Jury to be asked if they agreed; general or special verdict. 
405. General import; special, reduced to writing; form of. 
409. Judgment on, how given; new trial, when ordered. 
411, Defendant may be found guilty of any offense. 
412. Verdict may be rendered as to some defendants. 
418. Verdict, when to be reconsidered. 
415. Persistence of jury in informality to work acquittal. 
416. Jury may be polled; recording. 
418. Proceedings on verdict of acquittal, 
419. If guilty, proceedings. 


ti 


Sec. 854. The jury having been impanneled and sworn, the 
trial shall proceed in the following order: First. If the indict- 
ment be for felony, the clerk must read the indictment and state 
the plea of the defendant to the jury. In all other cases this for- 
mality may be dispensed with. Second. The district attorney or 
other counsel for the people must open the cause and offer the evi- 
dence in support of the indictment. Third. The defendant or his 
counsel may then open the defense, and offer the evidence in sup- 
port thereof. Fourth. The parties may then offer rebutting testi- 
mony only, unless the court, for good reasons, in furtherance of 
justice, permit them to offer evidence upon their original cause. 
Fifth. When the evidence is concluded, unless the case is submit- 
ted to the jury on either side, or on both sides, without argument, 
the counsel for the people must open and must conclude the argu- 
ment. Sixth. The judge shall then charge the jury, if requested 
by either party; he may state the testimony and declare the law, 
but shall not charge the jury in respect to matters of fact. Such 
charge shall be reduced to writing before it is given, and in no 
case shall any charge or instructions be given to the jury, other- 
. wise than in writing, unless by the mutual consent of the parties. 
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Src. 355. When the state of the pleadings require it, or in any 
other case, for good reasons and in the sound discretion of the court, 
the order prescribed in the last section may be departed from. 

Sec. 356. If the indictment be for an offense punishable with 
death, two counsel on each side may argue the cause to the jury— 
in which case they must do so alternately. If it be for any other 
offense, the court may, in its discretion, restrict the argument to 
one counsel on each side. 

Sec. 857. A defendant in a criminal action is presumed to be 
innocent until the contrary is proved; and in case of a reasonable 
doubt whether his guilt be satisfactorily shown, he is entitled to be 
acquitted. 

Sec. 858. When it legally appears that a defendant has com- 
mitted a public offense, and there is reasonable ground of doubt in 
which of the two or more degrees he is guilty, he can be convicted 
of the lowest of such degrees only. 

Sec. 859. When two or more defendants are jointly indicted 
for any offense, they shall be jointly tried—unless, for good cause 
shown by the prosecution or defense, the court shall otherwise 
direct. 

Sec. 360. When two or more persons are included in the same 
indictment, the court may at any time before the defendant has 
gone into his defense, on the application of the district attorney, 
direct any defendant to be discharged from the indictment, that he 
miy be a witness for the people. 

Sec. 361. When two or more persons are included in the same 
indictment, and the court is of the opinion that in regard to a par- 
ticular defendant there is not sufficient evidence to put him on his 
defense, it shall order him to be discharged from the indictment, 
before the evidence shall be deemed closed, that he may be a wit- 
ness for his codefendant. 

Sec. 862. The order mentioned in the two last sections shall 
be deemed an acquittal of the defendant discharged, and shall be a 
bar to another prosecution for the same offense. 

Src. 868. Proof of actual penetration into the body is sufficient 
to sustain an indictment for rape, or for the crime against nature. 

Sec. 864. A conviction cannot be had upon the testimony of 
an accomplice, unless he be corroborated by such other evidence as 
shall tend to connect the defendant with the commission of the 
offense; and the corroboration shall not be sufficient if it merely 
show the commission of the offense or the circumstances thereof. 

Sec. 865. Ifit appear by the testimony that the facts proved 
constitute an offense of a higher nature than that charged in the 
indictment, the court may direct the jury to be discharged, and all 
proceedings on the indictment to be suspended, and may order the 
defendant to be committed or continued on, or admitted to bail, to 
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answer any new indictment which may be found against him for the 
higher offense. ; 

Sec. 366. If an indictment for the higher offense be dismissed 
by the grand jury, or be not found at or before the next term, the 
court shall again proceed to try the defendant on the original in- 
dictment. = : 

Sec. 867. The court may also direct the jury to be discharged 
when it appears that it has not jurisdiction’ of the offense, or that 
the facts charged in the indictment do not constitute an offense pun- 
ishable by law. 

Sec. 368. Ifthe jury be discharged because the court has not 
jurisdiction of the offense charged in the indictment, and it appears 
that it was committed out of the jurisdiction of this territory, it shall 
order the defendant to be discharged. i 

Src. 369. If the offense were committed within the exclusive 
jurisdiction of another county of this territory, the court shall direct 
the defendant to be committed for such time as shall be deemed 
reasonable, to await a warrant from the proper county for his ar- 
rest; or if the offense be a misdemeanor only, it may admit him to 
bail in a recognizance, with sufficient sureties, that he will, within 
such time as the court may appoint, render himself amenable to a 
warrant for his arrest from the proper county, and if not sooner 
arrested thereon, will attend at the office of the sheriff of the county 
where the trial was had, at a certain time particularly designated in 
the recognizance, to surrender himself upon the warrant, if issued, 
or that his bail will forfeit such sum as the court may fix, and to be 
mentioned in the recognizance. 

Sec. 870. In the case provided for in the last section, the 
clerk shall forthwith transmit a certified copy of the indictment, 
and of all the papers filed in the action, to the district attorney of 
the proper county, the expense of which transmission shall be 
chargeable to that county. 

Sec. 371. If the defendant be not arrested, as provided in 
section three hundred and sixty-nine, on a warrant from the proper 
county, he shall be discharged from custody, or his bail in the ac- 
tion shall be exonerated, or money deposited instead of bail shall 
be refunded, as the case may be, and the sureties in the recogni- 
zance shall be discharged. 

Sec. 872. If he be arrested, the same proceedings shall be had 
thereupon as upon the arrest of a defendant in another county, on 
a warrant of arrest issued by a magistrate. 

Sec. 378. If the jury be discharged because the facts as 
charged do not constitute an offense punishable by law, the court 
shall order that the defendant, if in custody, be discharged; or if 
admitted to bail, that his bail be exonerated, or if he have deposit- 
ed money instead of bail, that the money deposited be refunded to 
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him, unless in the-opinion of the court a new indictment can be 
framed, upon which the defendant can be legally convicted, in which 
case it may direct that the case be submitted to the same or another 
grand jury. 

Sec. 374. If the court direct that the case be submitted anew, 
the same proceedings must be had thereon as are prescribed in sec- 
tions two hundred and eighty and two hundred and eighty-one, 
both inclusive. 

Sec. 875. If, at any time after the evidence on either side is 
closed, the court deem the same insufficient to warrant a conviction, 
it may advise the jury to acquit the defendant. But the jury shall 
not be bound by such advice, nor shall the court for any cause pre- 
vent the jury from giving a verdict, except as provided in sections 
three hundred and sixty, three hundred and sixty-one, three hun- 
dred and sixty-five, and three hundred and sixty-seven. - 

Sec. 876. Whenever, in the opinion of the court, it is proper 
that the jury should view the place in which the offense is charged 
to have been committed, or in which any other material fact oc- 
curred, it may order the jury to be conducted in a body, in the cus- 
tody of the sheriff, to the place, which shall be shown to them by a 
person appointed by the court for that purpose. 

Sec. 3877. No person shall be suffered to speak to the jury on 
any subject connected with the trial, and the officer shall return 
them into court without unnecessary delay, or at a specified time. 

Sec. 878. If a juror have any personal knowledge respecting 
a fact in controversy in the case, he must declare the same in open 
court, during the trial. If, during the retirement of the jury, a 
juror declare any fact which could be evidence in the case, as of 
his own knowledge, the jury must return into court. In either of 
these cases, the juror making the statement must be sworn as a 
witness, and examined in the presence of the parties. 

Sec. 379. The jury sworn to try an indictment for a misde- 
meanor may, at any time during the trial, in the discretion of the 
court, be allowed to separate. In all cases, on the trial of an in- 
dictment for felony, if the court deem it proper, the jurors sworn 
shall be kept together until they are finally discharged by the court 
from further consideration of the cause. At each adjournment or 
recess of the court, which may occur during the trial, if the court 
go direct, the sheriff, or his deputy, shall keep the jury together in 
his charge, and it shall be the duty of the sheriff, at the expense of 
the county, to provide a suitable place for the board and lodging of 
the jury. The court, at each recess or adjournment during the 
trial, in case the jury are kept together, shall administer to the 
sheriff, or his deputy, the following oath: “ You do solemnly swear 
that you will, during this recess or adjournment, (as the case may 
be) keep this jury together, and that you will return them into 
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court at the opening thereof, and that in the meantime you will not 
allow any person to speak to them, or either of them, nor speak to 
them, or either of them, yourself, on the subject of the case now 
on trial; so help you God.” 

Sec. 880. The jury shall also, at each adjournment of the 
court, whether they be permitted to separate or be kept in charge 
of officers, be admonished by the court that it is their duty not to 
converse among themselves, or with any one else, on any subject 
connected with the trial, or to form or express any opinion thereon 
until the cause is finally submitted to them. 

Sec. 381. If, before the conclusion of the trial, a juror become 
sick, so as to be unable to perform his duty, the court may order 
him to be discharged. In that case anew juror may be sworn, 
and the trial begun anew, or the jury may be discharged, and a 
new jury then or afterward empanneled. 

Src. 882. The court shall decide all questions of law which 
shall arise in the course of the trial. . 

Sec. 883. On the trial of an indictment for libel, the jury shall 
have the right to determine the law and the fact. 

Src. 384. On the trial of an indictment for any other offense 
than libel, questions of law are to be decided by the court, saving 
the right of the defendant to except to questions of fact found by 
the jury. And, although the jury have the power to find a general 
verdict, which includes questions of law as well as of fact, they are 
bound, nevertheless, to receive as law what is laid down as such by 
the court. 

Sec. 885. In charging the jury, the court shall state to them 
all such matters of law as it shall think necessary for their informa- 
tion in giving their verdict. 

Sec. 386. Either party may present to the court any written 
charge, and request that it may be given. If the court think it 
correct and pertinent, it shall he given, if not, it shall be refused. . 

Ssc. 887. Upon each charge so presented, and given, or re- 
fused, the court shall indorse its decision, and shall sign it. If part 
be given and part refused, the court shall distinguish, showing by 
the indorsement what part of the charge was given and what part 
refused. 

Sec. 888. After heating the charge, the jary may either 
decide in court or may retire for deliberation. If they do not 
agree without retiring, one or more officers must be sworn to keep 
them together in some private and convenient place, and not permit 
any person to speak to them, nor to speak to them themselves, 
unless it be to ask them whether they have agreed upon a verdict, 
and to return them into court when they have so agreed. 

Sec. 889. Where a defendant having given bail appears for 
trial, the court may, in its discretion, at any time after his appear- 
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ance for trial, order him to be committed to the custody of the 
proper officer of the county to abide the judgment or further order 
of the court, and he shall be committed and held in custody accord- 
ingly. 

“She. 590. A room shall be provided by the sheriff of each 
county, for the use of the jury upon their retirement for delibera- 
tion, with suitable furniture, fuel, lights, and stationery, unless the’ 
same have been already furnished by the county. The court may 
order the sheriff to do so, and the expenses incurred by him in 
carrying the order into effect, when certified by the court, shall be 
a county charge. 

Sec. 391. While the jury are kept together, either during the 
progress of the trial or after their retirement for deliberation, they 
shall be provided by the sheriff, at the expense of the county, with 
suitable and sufficient food and lodging. 

Src. 392. Upon retiring for deliberation, the jury may take 
with them all papers (except depositions) which have been received 
as evidence in the case, or copies of such parts of public records 
or private documents given in evidence as ought not, in the opinion 
of the court, to be taken from the person having them in possession, 
and also the instructions of the court. i 

Sec. 395. The jury may also take with them notes of the testi- 
mony or other proceedings on the trial, taken by themselves, or any 
of them, but none taken by any other person. 

Sec. 394. After the jury have retired for deliberation, if there 
be any disagreement between them as to any part of the testimony, 
or if they desire to be informed on any point of law arising in the 
cause, they must require the officer to conduct them into court. 
Upon their being brought into court, the information required shall 
be given in the presence of, or after notice to the district attorney, 
and the defendant or his counsel. 

Sec. 395. Tf, after the retirement of the jury, one of them be 
taken so sick as to prevent the continuance of his duty, or any 
other accident or cause occur to prevent their being kept for delib- 
eration, the jury may be discharged. 

Sec. 396. Except as provided in the last section, the jury shall 
not be discharged after the cause is submitted to them, until they 
have agreed upon their verdict and rendered it in open court, unless 
by the consent of both parties entered upon the minutes, or unless, 
at the expiration of such time as the court shall deem proper, it 
satisfactorily appears that there is no reasonable probability that the 
jury can agree. 

Sec. 897. In all cases where a jury are discharged or pre- 
vented from giving a verdict by reason of an accident or other 
cause, except where the defendant is discharged frem the indict- 
ment during the progress of the trial or after the cause is submitted 
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to them, the cause may be again tried at the same or another 
term. 

Src. 398. While the jury are absent, the court may adjourn, 
from time to time, as to other business ; but it shall nevertheless be 
deemed to be open for every purpose connected with the cause sub- 
mitted to the jury, until a verdict be rendered or the jury dis- 
charged. ` 

Sec. 399. A final adjournment of the court discharges the jury. 

Sec. 400. When two or more counties are joined for judicial 
purposes, the expenses accruing from the trial of cases shall be 
assigned to the county in which the offense was committed, for 
which trial was had. 

Sec. 401. When the jury have agreed upon their verdict, they 
must be conducted into the court by the officer having them in 
charge. Their names must then be called, and if all do not appear, 
the rest shall be discharged, without giving a verdict. In such. a 
case, the cause may be again tried at the same or another term. 

Sec. 402. If the indictment be for a felony, the defendant 
must, before the verdict, appear in person. If it be for a misde- 
meanor, the verdict may be rendered in his absence. 

Sec. £03. If the jury appear, they shall be asked by the court 
or the clerk whether they have agreed upon a verdict ; and if the 
foreman answer in the affirmative, they shall, on being required, 
declare the same. 

Sec. 404. The jury may either render a general verdict, or, 
when they are in doubt of the legal effect of the facts proved, they 
may, except upon ah indictment for libel, find a special verdict. 

Sec. 405. A general verdict, upon a plea of not guilty, is either 
* guilty? or “not guilty,” which imports a conviction or acquittal 
on every material allegation in the indictment. Upon a plea of a 
former conviction or acquittal of the same offense, it is either “‘ for 
the people,” or “ for the defendant.” 

Sec. 406. A special verdict is that by which the jury find the 
facts only, leaving the judgment to the court. It must present the 
conclusions of fact, as established by evidence, and not the evidence 
to prove them ; and these conclusions of fact must be so presented 
as that nothing remains to the court but to draw conclusions of law 
upon them. i 

Sec. 407. The special verdict must be reduced to writing by 
the jury, or in their presence entered upon the minutes of the court, 
read to the jury, and agreed to by them, before they are discharged. 

Sec. 408. The special verdict need not be in any particular 
form, but shall be sufficient if it present intelligibly the facts found 
by the jury. 

Seo. 409. The court shall give judgment upon the special ver- 
dict, as follows: First. If the plea be not guilty, and the facts 
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prove the defendant guilty of the offense charged in the indictment, 
or of any other offense of which he could be convicted, as provided 
in section four hundred and eleven, under that indictment, judgment 
shall be given accordingly ; but if the facts found do not prove the 
defendant guilty of the offense charged, or of any offense of which: 
he could be so convicted, under the indictment, judgment of ac- 
quittal shall be given. Second. If the plea be a former conviction’ 
or acquittal of the same offense, the court shall give judgment of 
acquittal or conviction, according as the facts prove or fail to prove 
the former conviction or acquittal. 

Sec. 410. If the jury do not, in a special verdict, pronounce 
affirmatively or negatively on the facts necessary to enable the 
court to give judgment, or if they find the evidence of facts merely, 
and not the conclusions of facts from the evidence as established to 
their satisfaction, the court shall order a new trial. 

Sec. £11. In all cases, the defendant may be found guilty of 
any offense, the commission of which is necessarily included in that 
with which he is charged in the indictment, or may be found guilty 
of an attempt to commit the offense charged. 

Sec. 412. On an indictment against several, if the jury cannot 
agree upon a verdict as to all, they may render a verdict as to those 
in regard to whom they do agree, on which a judgment shall be 
entered accordingly; and the case as to the rest may be tried by 
another jury. ° 

Sec. 413. When there is a verdict of conviction, in which it 
appears to the court that the jury have mistaken the law, the court 
may explain the reason for that opinion, and direct the jury to 
reconsider their verdict, and if, atter such reconsideration, they 
return the same verdict, it must be entered; but when there is a 
verdict of acquittal, the court cannot require the jury to recon- 
sider it. 

Sec. 414. If the jury render a verdict which is neither a gen- 
eral nor a special verdict, as defined in sections four hundred and 
five and four hundred and six, the court may direct them to recon- 
sider it, and it shall not be recorded until it be rendered in some 
form from which it can be clearly understood what is the intent of 
the jury, whether to render a general verdict, or to find the facts 
specially, and to leave the judgment to the court. 

Sec. 415. If the jury persist in finding an informal verdict, 
from which, however, it can be clearly understood that their inten- 
tion is to find in favor of the defendant upon the issue, it shall be 
entered in the terms in which it is found, and the court shall give 
judgment of acquittal. But no judgment of conviction can be 
given unless the jury find expressly against the defendant upon the 
issue, or judgment be given against him on a special verdict. 

Src. 416. When a verdict is rendered, and before it is re- 
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corded, the jury may be polled, on the requirement of either party, 
in which case they shall be severally asked whether it be their ver- 
dict, and if any one answer in the negative, the jury shall be sent 
out for further deliberation. 

Sec. 417. When the verdict is given, and is such as the court 
may receive, the clerk must immediately record it in full on the 
minutes, and must read it to the jury and inquire of them whether 
it be their verdict. If any juror disagree, the fact must be entered 
in the minutes, and the jury again sent out; but if no disagreement 
be expressed, the verdict is complete, and the jury must be dis- 
charged from the case. 

Sec. 418. If judgment of acquittal be given on a general ver- 
dict, and the defendant be not detained for any other legal cause, 
he must be discharged as soon as the verdict is given, except that 
where the acquittal is for a variance between the proof and the 
indictment, which may be obviated by a new indictment, the court 
may order his detention, to the end that a new indictment may be 
preferred in the same manner and with like effect as provided in 
sections three hundred and seventy-three and three hundred and 
seventy-four. 

Sec. 419. Ifa general verdict be rendered against the defend- 
ant, or a specidl verdict be given, he must be remanded, if in cus- 
tody; or if on bail, he may be committed to the proper officers of the 
county, to await the judgment of the court upon the verdict. If so 
committed, his bail shall be exonerated, or if money be deposited 
instead of bail, it shall be refunded to the defendant. 


7 PROCEEDINGS AFTER TRIAL AND BEFORE JUDGMENT. 


SEeorron 420. Bill of exceptions by defendant, 
421, Same on behalf of people, when and how settled. 
423. Whatto contain; when to be filed. 
425. Written charges to form part of record. 
426. New trial, effect of, when may be granted. 
428, When application for, to be made. 
429, Motion in arrest of judgment, on what founded. 
430. Judgment arrested, when motion made. 
482, Effeot of allowing motion; proceedings after judgment has been arrested, 


Src. 420. On the trial of an indictment, exceptions may be 
taken by the defendant to a decision of the court as to a matter of 
law, in any of the following cases: First. In disallowing a challenge 
to the panel of the jury, or to an individual juror, for implied bias. 
Second. In admitting or rejecting witnesses or testimony, or in 
charging the triers of a challenge to a juror for actual bias. Third. 
In admitting or rejecting witnesses or testimony, or in deciding any 
question of law, not a matter of discretion, or in charging or instruct- 
ing the jury upon the law on the trial of the issue. 
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Sec. 421. The exceptions may be taken by the district attorney, 
or other counsel for the people, to a decision of the court upon a 
matter of law, in any of the cases specified in the third subdivision 
of the preceding section. 

Sec. 422. A bill containing the exceptions must be settled and 
signed by the judge, and filed with the clerk within ten days after 
the trial of the cause, unless further time be granted by said judge 
or by a judge of the supreme court. 

Sec. £28. The bill of exceptions shall contain so much of the 
evidence only as is necessary to present the question of law upon 
which the exceptions were taken; and the judge shall, upon the 
settlement of the bill, whether agreed to by the parties or not, strike 
out evidence and other matters not material to the questions to be 
raised. 

Sec. 424. The bill of exceptions must be filed with the clerk of 
the court as soon as it is signed by the judge. 

Sec. £25. . When any written charge has been presented and 
given, or refused, the question or questions presented in such charge 
need not be excepted to nor embodied in a bill of exceptions; but 
the written charge itself, with the indorsement showing the action of 
the court, shall form part of the record—and any error in the 
decision of the court thereon may be taken advantage of on appeal, 
in like manner as if presented in a bill of exceptions. 

Sec. 426. A new trial is a reéxamination of the issue, in the 
same court, before another jury, after a verdict has been given. It 
places the parties in the same condition as if no trial had been had. 
All the testimony must be produced anew, and the former verdict 
cannot be used or referred to either in evidence or in argument. 

Sec. 427. The court in which a new trial is had upon the issue 
of fact has power to grant a new trial, where a verdict has been 
rendered against the defendant, upon his application, in the follow- 
ing cases only: First. When the trial has been had in his absence, 
if the indictment be for felony. Second. When the jury has re- 
ceived any evidence out of court, other than that resulting from a 
view as provided in section three hundred and seventy-six. Third. 
When the jury has separated without leave of the court, after retir- 
ing to deliberate upon their verdict, or been guilty of any miscon- 
duct tending to prevent a fair and just consideration of the case. 
Fourth. When the verdict has been decided by lot, or by any means 
other than a fair expression of opinion on the part of all the jurors. 
Fifth. When the court has misdirected the jury in a matter of law. 
Sixth. When the verdict is contrary to law or evidence. But no 
more than two new trials shall be granted for this cause alone. 

Src. 428. The application for a new trial must be made before 
the judgment is entered in the cause. : 

Sec. 429. A motion in arrest of judgment is an application on 
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the part of the defendant that no judgment be rendered on a plea 
or verdict of guilty, or a verdict against the defendant, on a plea of 
a former conviction or acquittal. It may be founded on any of the 
defects in the indictment mentioned in section two hundred and 
eighty-five. 

DEC. 430. The court may also, on its own view of any of these 
defects, arrest the judgment without motion. 

Sec. 431. The motion must be made before or at the time when 
the defendant is called for judgment. 

Sec. 432. The effect of allowing a motion in arrest of judgment 
is to place the defendant in the same situation in which he was be- 
fore the indictment was found. 

Src. 438. If, from the evidence on the trial, there is reasonable 
ground to believe the defendant guilty, and a new indictment can 
be framed upon which he may be convicted, the court may order 
him to be recommitted to the officers of the proper county, or ad- 
mitted to bail anew to answer the new indictment. If the evidence 
show him guilty of another offense, he shall be committed or held 
thereon, and in neither case shall the verdict be a bar to another 
prosecution or indictment. But if no evidence appear sufficient to 
charge him with any offense, he shall, if in custody, be discharged ; 
or, if admiitedto bail, his bail shall be exonerated; or, if money 
have been deposited instead of bail, it shall be refunded to the de- 
fendant, and the arrest of judgment shall operate as an acquittal 
of the charge upon which the indictment was founded. 


\ 


8. JUDGMENT AND EXECUTION. 


SECTION 484. Time for pronouncing; what time to be appointed. 
436. Presence of defendant; when necessary, defendant to be brought into 
court. 
488. Defendant out on bail failing to appear; bench warrant. 
489. Warrant may be issued into several counties; form of. 
441. How served; arrest of defendant. 
448. Proceedings when defendant appears. 
444, Causes against Judgment; rendition of. 
446. Judgment, where defendant found guilty of two or more offenses. 
447. Judgment to pay fine; may order imprisonment. 
448, Lien of such judgment. 
449, Entry of judgment; record, how constituted. 
450. Authority for execution. 
451. Execution on judgment for fine. 
452. On judgment for imprisonment. 
453. On judgment for death. 
454. Statement to be transmitted to governor. o 
455. Governor may require opinion of supreme court. 
456, Suspension of judgment of death. 
457. Inquiry into sanity of defendant. 
459, Certificate of inquisition; proceeding on such inquiry. 
461. Effect of finding. f 
462, Inquiry into pregnancy of female convict, 
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463. Effect of finding. 
465. Proceedings when judgment not executed. 
466. Death penalty, how inflicted. 


Sec. 484. After a plea or verdict of guilty, or after a verdict 
against the defendant, on a plea of a former conviction or acquitial, 
if the judgment be not arrested or a new trial granted, the court 
shall appoint a time for pronouncing judgment. 

Sec. 435. The time appointed shall be at least two days after 
the verdict, if the court intend to remain in session so long; or, if 
not, as remote a time as can be reasonably allowed. But in no 
case shall the judgment be rendered in less than six hours after the 
verdict. 

Sec. 486. For the purpose of judgment, if the conviction be for 
a felony, the defendant must be personally present; if it be for mis- 
demeanor, judgment may be pronounced in his absence. 

Sec. 487. When the defendant is convicted of a felony, if he be 
in custody, the court may direct the officer in whose custody he is, 
to bring him before it for judgment, and the officer shall do so 
accordingly. 

Sec. £38. If the defendant have been discharged on bail, or 
have deposited money instead thereof, and do not appear for judg- 
ment when his personal appearance is necessary, the court, in addi- 
tion to the forfeiture of the recognizance, or of the money deposited, 
may direct the clerk to issue a bench warrant for his arrest. 

sec. 489. The clerk, on the application of the district attorney, 
may, accordingly, at any time after the order, whether the court be 
sitting or not, issue a bench warrant into one or more counties. 

Sec. 440. The bench warrant shall be substantially in the fol- 
lowing form: 


County of : 
The people of the United States, of the Territory of Idaho, to 

any sheriff, constable, marshal, or policeman in this territory: A B 
having been on the day of , A.D. 18—, duly con- 
victed in the district court of the district of , of the crime of, 
(designating it generally) you are therefore commanded forthwith 
to arrest the above-named A B and bring him before that court for 
judgment, or if the court have adjourned for the term, that you 
deliver him into the custody of the sheriff of the county of ‘ 

-Given under my hand, with the seal of said court affixed, this th 
day of ; AD. 18—. i 

By order of the court. 
[Seal.] E F, Clerk. 


Sec. 441. The bench warrant may be served in any county, in 
the same manner as warrant of arrest, except that when served in 
another county, it need not be indorsed by a magistrate of that 
county. 
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Sec. 442. Whether the bench warrant be served in the county 
in which it was issued, or in another county, the officer shall arrest 
the defendant, and bring him before the court, or commit him to 
the officer mentioned in the warrant, according to the command 
thereof. 

Src. 443. When the defendant appears for judgment, he shall 
be informed by the court, or by the clerk under its direction, of the 
nature of the indictment, and of his plea, and the verdict, if any 
there are, and shall be asked whether he have any legal cause to 
show why judgment should not be pronounced against him. 

Sec. 444. He may show for cause against the judgment: First. 
` That he is insane ; and if, in the opinion of the court, there be rea- 
sonable grounds for believing him to be insane, the question of his 
insanity shall be tried, as provided in section five hundred and 
seventy-one, to five hundred and seventy-four, both inclusive. If, 
upon the trial of that question, the jury find that he be of sound 
mind, judgment shall be pronounced ; but, if they find him insane, 
he shall be committed to the custody of some proper and suitable 
person, until he become sane ; and when notice is given of that fact, 
as provided in section five hundred and seventy-eight, he shall be 
brought before the court for judgment. Second. That he has 
good cause to offer, either in arrest of judgment, or for a new trial ; 
in which case, the court may, in its discretion, order the judgment 
to be deferred, and proceed to decide upon the motion in arrest of 
judgment, or for a new trial. 

Sec. 445. If no sufficient cause be alleged, or appear to the 
court why judgment should not be pronounced, it shall thereupon 
be rendered. 

Sec. 446. Ifthe defendant have been convicted of two or more 
offenses before judgment on either, the judgment may be that 
the imprisonment upon any one may commence at the expiration of 
the imprisonment upon any other of the offenses. 

Sec. 447. A judgment that the defendant pay a fine, may also 
direct that he be imprisoned until the fine be satisfied, specifying the 
extent of the imprisonment, which shall not exceed one day for 
every two dollars of the fine, or in that proportion. 

Sec. 448. A judgment that the defendant shall pay a fine, 
shall constitute a lien in like manner as a judgment for money ren- 
dered in a civil action. i 

Sec. 449. When judgment upon a conviction is rendered, the 
clerk shall enter the same in the minutes, stating briefly the offense 
for which the conviction has been had, and shall, within five days, 
annex together and file the following papers, which shall constitute 
the record of the action: First. A copy of the minutes of any 
challenge which may have been interposed by the defendant to the 
panel of the grand jury, or to any individual grand juror, and the 
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proceedings thereon. Second. The indictment, and a copy of the 
minutes of the plea to, or demurrer. Third. A copy of the min- 
utes of any challenge which may have been interposed to the panel 
of the trial jury, or to an individual juror, and the proceedings 
thereon. Fourth. A copy of the minutes of the trial. Fifth. A 
copy of the minutes of the judgment. Sixth. The Dill of excep- 
tions, if there be one. Seventh. The written charges asked of the 
court, if there be any. 

Sec. 450. When a judgment has been pronounced, a certified 
copy of the entry thereof in the minutes shall be forthwith fur- 
nished to the officer whose duty it is to execute the judgment, and 
no other warrant or authority is necessary to justify or require the 
execution thereof, except when judgment of death is rendered. 

Sec. 451. If the judgment be for a fine alone, execution may 
be issued thereon as on a judgment in a civil action. 

Sec. 452. If the judgment be imprisonment, or a fine and 
imprisonment until it be satisfied, the defendant shall forthwith be 
committed to the custody of the proper officer, and by him detained 
until the judgment be complied with. 

Sec. 458. When judgment of death is rendered, a warrant, 
signed by the judge and attested by the clerk, under the seal of 
the court, shall be drawn and delivered to the sheriff; it shall state 
the conviction and judgment, and appoint a day on which the judg- 
ment shall be executed, which shall not be more than sixty days 
from the time of the judgment. 

Sec. 454. The judge of the court at which a conviction requir- 
ing judgment of death shall have been had, shall immediately after 
the conviction transmit to the governor, by mail or otherwise, a 
statement of the conviction and judgment, and of the testimony 
given at the trial. 

Sec. 455. The governor may thereupon require the opinion of 
the justices of the supreme court and the attorney general, or any 
of them, upon the statement so furnished. 

Sec. 456. No judge, court, or officer other than the governor, 
can suspend the execution of a judgment of death, except the sheriff, 
as provided in the seven succeeding sections, unless an appeal be 
taken. When an appeal has been taken from a judgment of death, 
the appellate court, or any judge thereof in vacation, may suspend 
the execution until the appeal is heard and determined. 

Sec. 457. If, after judgment of death, there be good reason 
to suppose that the defendant has become insane, the sheriff of the 
county, with the concurrence of the judge of the court by which 
the judgment was rendered, may summon a jury of twelve persons 
to inquire into the supposed insanity, and shall give immediate 
notice thereof to the district attorney. i 

Sec. 458. The district attorney shall attend the inquisition, 
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and may produce witnesses before the jury—for which purpose he 
may issue process in the same manner as for witnesses to attend 
before the grand jury; and disobedience thereto may be punished 
in like manner as disobedience to process issued by that court. 

Sec. 459. A certificate of the inquisition shall be signed by 
the jurors and the sheriff, and filed with the clerk of the court in 
which the conviction was had. l 

Sec. 460. If it be found by the inquisition that the defendant 
is sane, the sheriff shall execute the judgment; but if it be found 
that he is insane, the sheriff shall suspend the execution of the 
judgment until he receive a warrant from the governor or from the 
judge of the court by which the judgment was rendered, directing 
the execution of the judgment. 

Sec. 461. If the inquisition find that the defendant is insane, 
the sheriff shall immediately transmit the certificate to the governor, 
who may, when the defendant becomes sane, issue a warrant ap- 
pointing a day for the execution of the judgment. 

Src. 462. If there be good reason to suppose that a female, 
against whom a judgment of death is rendered, is pregnant, the 
sheriff of the county, with the concurrence of the judge of the 
court by which the judgment was rendered, may summon a jury of 
three physicians fo inquire into the supposed pregnancy. Immedi- 
ate notice thereof shall be given to the district attorney; and the 
provisions of sections four hundred and fifty-eight and four hundred 
and fifty-nine shall govern the proceedings upon the inquisition. 

Sec. 468. If it be found by the inquisition that such female is 
not pregnant, the sheriff shall execute the judgment; if it be found 
that she is pregnant, the sheriff shall suspend the execution of the - 
judgment, and transmit the inquisition to the governor. 

Sec. 464. When the governor is satisfied that such female is 
no longer pregnant, he may issue his warrant appointing a day for 
the execution of the judgment. 

Sec. 465. If, for any reason, a judgment of death shall not 
have been executed, and the same remain in force, the court in 
which the conviction was had, on the application of the district 
attorney, shall order the defendant to be brought before it, or if he 
be at large, a warrant for his apprehension may be issued. 

Sec. 466. Upon the defendant being brought before the court, 
it shall inquir into the facts; and if no legal reason exists against 
the execution of the judgment, shall make an order to the sheriff of 
the proper county to execute the judgment at the time specified 
therein, and the sheriff shall execute the judgment accordingly. « 

Sec. 467. The punishment of death shall be inflicted by hang- 
ing the defendant by the neck until he be dead. 
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9. APPEAL. 


SEcTIoN 468. To and from what courts. 
469. On questions of Jaw alone. 
470. Parties on, designated; what may be reviewed. 
472. Time, how taken; when deemed perfect. 
wi. Effect of appeal; copy of record transmitted to supreme court. 
480. Dismissing appeal, 
482, Argument of; appellate court. 
486. Technical error not to affect 
487. Extent of judgment. : 
488. New trial, when had; proceedings on reversal of judgment. 
490. On affirmance of. 
491. Entry of judgment and copy. 
492. Papers to remain in appellate court. 
493. All further proceedings to be had in court below. 


Sec. 468. The party aggrieved in a criminal action, whether 
that party be the people or the defendant, may appeal as follows. 
First. To the district court of the county, from a final judgment of 
a justice’s court. Second. To the supreme court, from a final 
judgment of the district court, in all criminal cases. Also, from 
an order of the district court allowmg a demurrer granting or 
refusing a new trial. 

Sec. 469. The appeal to the supreme’ court from the district 
court can be taken on questions of law alone. 

Sec. 470. The party appealing shall be known as the appel- 
lant, and the adverse party as the respondent. 

Sec. 471. Upon the appeal, any decision of the court in an 
intermediate order or proceeding, forming “part of the record, 
may be reviewed. 

Sec. 472. An appeal must be taken within six months after 
the judgment was rendered. 

Sec. 478. An appeal may be taken by the service of a notice 
in writing on the clerk of the court in which the action was tried, 
stating that the appellant appeals from the judgment. ~ 

Sec. 474. If the appeal be taken by the defendant, a similar 
notice must be served on the district attorney. 

Sec. 475. If it be taken by the people, a similar notice must 
be served upon the defendant, if he-be a resident of the county ; 
or if not, on the counsel (if any) who appear for hinr on the trial, 
if he be living within the county. If such service, after due dili- 
gence, cannot be made, the appellate court, upon proof thereof, 
shall make an order for the publication of the notice in some news- 
paper, and for such time as it may deem proper. 

Sec. 476. At the expiration of the time appointed for the pub- 
lication, on filing an affidavit of the publication, the appeal shall be 
deemed perfected. Z 
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Sec. 477. An appeal taken by the people shall in no case stay 
or affect the operation of a judgment in favor of the defendant. 

. Sec. 478. No appeal from a judgment of conviction, unless it 
be one imposing a fine only, shall stay the execution of the judg- 
ment; but the defendant, if in custody, shall remain in custody, 
to abide the judgment upon the appeal, unless admitted to bail, as 
prescribed in section five hundred and one. 

Sec. 479. Upon the appeal being taken, the clerk with whom 
the notice of appeal is filed must, within ten days thereafter, with- 
out charge, transmit to the clerk of the supreme court a copy of 
the notice of appeal and of the record. 

Sec. 480. If the appeal be irregular in any substantial particu- 
lar, but not otherwise, the appellate court may, on any day in term, 
on motion of the respondent, upon five days’ notice, with copies of 
the papers upon which the motion is founded, order the same to be 
dismissed. 

Sec. 481. The court may also, upon like motion, dismiss the 
appeal, if the return be not made as provided in section four hund- 
red and seventy-nine, unless for good. cause it enlarge the time for 
that purpose. 

Sec. 482. All appeals in criminal cases shall be tried and de- 
termined at the first term of the appellate court after the record is 
filed, or as soon thereafter as the same can be heard. 

Dec. 488. Judgment of affirmance may be granted without 
argument, if the appellant fail to appear; but judgment of reversal 
can only be given upon argument, though the respondent fail to 
appear. 

gon 484. Upon the argument of the appeal, if the offense be 
punishable with death, two counsel shall be heard on each side, if 
they desire it; in any other case the court may, in its discretion, 
restrict the argument to one counsel on each side. 

Sec. 485. The defendant need not appear in the appellate court. 

Src. 486. After hearing the appeal, the court shall give judg- 
ment without regard to technical error or defect, which do not affect 
the substantial rights of the parties. 

Sec. 487. The appellate court may reverse, affirm, or modify 
the judgment appealed from, and may, if necessary or proper, order 
a new trial. 

Sec. 488. When a new trial is ordered, it must be directed to 
be had in the court of the district from which the appeal was taken. 

Sec. 489. If a judgment against the defendant be reversed, 
without ordering a new trial, the appellate court shall direct, if he 
be in custody, that he be discharged therefrom, or if he be admitted 
to bail, that his bail be exonerated, or if money be deposited instead 
of bail, that it be refunded to the defendant. 

Sec. 490. Ona judgment of affirmance against the defendant, 
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the original judgment shall be carried into execution, as the appel- 
late court shall direct. 

Sec. £91. When the judgment of the appellate court is given, 
it shall be entered in the minutes, and a certified copy of the entry 
shall be forthwith remitted to the clerk of the court from which the 
appeal was taken. , 

Sec. 492. The papers returned to the appellate court shall 
there remain of record, and shall not be remitted to the court below. 

Sec. 493. After the certificate of judgment has been remitted, 
as provided in section four hundred and ninety-one, the appellate 
court shall have no further jurisdiction of the appeal, or of the pro- 
ceedings thereon, and all orders which may be necessary to carry 
the judgment into effect shall be made by the court to which the 
certificate is remitted. 


10. BAIL. 


Secrion 494. Bail defined; taking; admission to. 
497. When not admitted to; indiscretion; notice necessary. 
499. After conviction, when allowed; before conviction. 
601, On appeal, held to answer; who may admit to. 
603. How put in; recognizance; form of. 
504. (Qualification of; justification of. 
507. On indictment before conviction. 
508. When delivered into custody to be held by sheriff, 
610. Bail, how put in; recognizance, form of, 
611. Qualifications and justifications of. 
512. Bail on appeal, order for; notice of application for. 
614. Qualifications and recognizance, 
515. Deposit, in lieu of bail; in exoneration of. 
517. How deposit applied. 
518. How bail may surrender defendant and be exonerated. 
620. Bail may arrest defendant; surrender after deposit. 
522. When recognizance or deposit forfeited. 
523. Discharge of forfeiture; action on recognizance. 
625. Payment of deposit to county treasurer. 
526. When defendant may be recommitted after bail. 
627. Order for recommitment, what to contain. 
628. Arrest on such order; amount of bail to be specified. 
581. Who may take bail in such cases. 
532. Form of recognizance on éomplaint; qualifications of bail. 


Sec. 494. Admission to bail is the order of a competent court 
or magistrate that the defendant be discharged from actual custody 
upon giving bail. 

Sec. 495. The taking of bail consists in the acceptance by a 
competent court or magistrate, of the recognizance of sufficient bail 
for the appearance of the defendant, according to the terms of the 
recognizance, or that the bail will pay to the people of the United 
States, of the territory of Idaho, a specified sum. 

Src. 496. A person charged with an offense may be admitted 
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to bail before conviction, as follows: First. As a matter of discre- 
tion in all cases where the punishment is death. Second. Asa 
matter of right in‘all other cases. 

Seo. 497. No person shall be admitted to bail where he is 
charged with an offense punishable with death, when the proof is 
evident or the presumption great. : 

Szo. 498. When the admission to bail is a matter of discretion, 
the court or officer by whom it may be ordered, shall require such 
notice of the application therefor as he may deem reasonable to be 
ee to the district attorney of the county where the examination 
is had. 

Sec. 499. After conviction of an offense not punishable with 
death, a defendant who has appealed may be admitted to bail: 
First. As a matter of right, where the appeal is from a judgment 
imposing a fine only. Second. As a matter of discretion in all other 
cases. 

Sec. 500. Before conviction, a defendant may be admitted to 
bail: First. For his appearance before a magistrate, on the exam- 
ination of the charge, before being held to answer. Second. To 
appear at the court to which the magistrate is required, by section 
one hundred and seventy-two, to return the depositions and state- 
ment upon the defendant being ‘held to answer after the examina- 
tion, ‘Third. After indictment, either before the bench warrant is 
issued for his arrest, or upon an order of the court committing or 
enlarging the amount of bail, or upon his being surrendered by his 
bail to answer the indictment in the court in which it is found, or to 
which it may be sent or removed for trial. 

Sec. 501. After conviction and upon an appeal, the defendant 
may be admitted to bail as follows: First. If-the appeal be from 
a judgment imposing a fine only, on the recognizance of bail that he 
will pay the same, or such part of it as the appellate court may 
direct, if the judgment be affirmed or modified, or the appeal dis- 
missed. Second. If judgment of imprisonment have been given, 
that he will surrender himself in execution of the judgment, upon its 
being affirmed or modified, or upon the appeal being dismissed. 

Sec. 502. When the defendant has been held to answer, as 
provided in section one hundred and sixty, the admission of bail may 
be by the magistrate by whom he is so held, or by any magistrate 
who has power to issue the writ of habeas corpus. 

Sec. 508. Bail is put in by a written recognizance, executed 
by two sufficient sureties, (with or without the defendant, in the 
discretion of the court or magistrate) and acknowledged before the 
court or magistrate, in substantially the following form: “An 
order haying been made on the day of , A.D. 18—, 
by A B, a justice of the peace of county, (or as the case 
may be) that S be held to answer upon a charge of, (stating 
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briefly the nature ‘of the offense) upon which he has been duly 
admitted to bail in the sum of — dollars; we, E F and G H, 
(stating their place of residence) hereby undertake that the above 
named C D shall appear and answer the charge above mentioned, 
in whatever court it may be prosecuted, and shall, at all times, 
render himself amenable to the orders and process of the court, 
and, if convicted, shall appear for judgment and render himself in 
execution thereof, or, if he fail to perform either of these condi- 
tions, that we will pay to the people of the United States, of the 
territory of Idaho, the sum of dollars (inserting the sum 
in which the defendant is admitted to bail).” 

Sec. 504. The qualifications of bail are as follows: First. 
Each of them must be a resident within the territory ; but the court 
or magistrate may refuse to accept any person as a bail who is not 
a resident of the county where the bail is offered. Second. They 
must each be worth the amount specified in the recognizance, ex- 
clusive of property exempt from execution; but the court or mag- 
istrate, on taking bail, may allow more than two bail to justify 
severally in amounts less than that expressed in the recognizance, 
if the whole justification be equivalent to that of two sufficient bail. 

Sec. 505. The bail shall, in all cases, justify by affidavit, taken 
before the court or magistrate, as the case may be. The affidavit 
must state that they each possess the qualifications provided in sec- 
tion five hundred and four. 

Sec. 506. The court or magistrate may thereupon further 
examine the bail, upon oath, concerning their sufficiency, in such 
manner as the court or magistrate may deem proper. 

Sec. 507. When the offense charged in the indictment is not 
capital, the officer serving the bench warrant shall, if required, take 
the defendant before a magistrate in the county in which it is issued, 
or in which he is arrested, for the purpose of giving bail, as pre- 
_ scribed in sections two hundred and sixty-one and two hundred and 
sixty-four. 

Sec. 508. If the offense charged in the indictment be capital, 
the officer arresting the defendant shall deliver him into custody, 
according to the command of the bench warrant, as prescribed in 
section two hundred and fifty-nine. 

Sec. 509. When the defendant is so delivered into custody, he 
shall be held by the sheriff, unless admitted to bail on examination, 
upon a writ of habeas corpus. 

Sec. 510. The bail must be put in by a written recognizance, 
executed by two sufficient sureties (with or without the defendant, 
in the discretion of the court or magistrate) and acknowledged 
before the court or magistrate, in substantially the following form: 

“An indictment having been found, on the — day of , 
A.D. eighteen hundred and , in the court of the district of 
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, (as the case may be) charging A B with the crime of, 
(designating it generally) and he having been duly admitted to bail 
in the sum of dollars, we, C D and E F, (stating here their 
place of residence) hereby undertake that the above named A B 
shall appear and answer the indictment above-mentioned, in what- 
ever court it may be prosecuted, and shall at all times render him- 
self amenable to the orders and processes of the court, and if 
convicted, shall appear for judgment and render himself in execu- 
tion thereof; or, if he fail to perform either of these conditions, 
that we will pay to the people of the United States, of the territory 
of Idaho, the sum of ———- dollars (inserting the sum in which 
the defendant is admitted to bail).” 

Sec. 511. The provisions contained in sections five hundred 
and four and five hundred and six, both inclusive, in relation to 
bail, shall apply to the qualifications of the bail, and to all the pro- 
ceedings respecting the putting in and justifying of bail-and inci- 
dent thereto. 

Sec. 512. In the cases in which the defendant may be admitted 
to bail, upon an appeal, as provided in section four hundred and 
ninety-nine, the order admitting him to bail may be made by any 
magistrate having the power to issue a writ of habeas corpus. 

Sec. 513. “When the admission to bail is a matter of diséretion, 
the court or officer by whom it may be ordered shall require such 
notice of the application therefor as he may deem reasonable, to be 
given to the district attorney of the county in which the verdict or 
judgment was originally rendered. 

Src. 514. The bail must possess the qualifications, and must be 
put in in all respects as above provided, except that the condition 
of the recognizance shall be to the effect that the defendant will in 
all respects abide the orders and judgment of the appellate court 
upon the appeal. . 

Sec. 515. The defendant, at any time after the order admitting 
him to bail, may deposit with the clerk of the court in which he is 
held to answer, the sum mentioned in the order; and upon deliver- 
ing to the officer in whose custody he is, a certificate of the deposit, 
he ear be discharged from custody. This may be done instead of 
giving bail. 

Sec. 516. If the defendant have given bail, he may, at any 
time before the forfeiture of the recognizance, in like manner de- 
posit the sum mentioned in the recognizance, and upon the deposit 
being made, the bail shall be exonerated. 

Sec. 517. When money has been deposited, if it remain on 
deposit at the time of a judgment for the payment of a fine, the 
clerk shall, under the direction of the court, apply the money in 
satisfaction thereof; and, after satisfying the fine and costs, shall 
refund the surplus, if any, to the defendant. 
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Sec. 518. Atany time before the forfeiture of the recognizance, 
the bail may surrender the defendant in their exoneration, or he may 
surrender himself to the officer, to whose custody he was committed, 
at the time of giving bail, in the following manner. 

Sec. 519. A certified copy of the recognizance of bail shall be 
delivered to the officer, who shall detain the defendant in his custody 
thereon as upon a commitment, and shall, by a certificate in writing, 
acknowledge the surrender. Second. Upon a recognizance and a 
certificate of the officer, the court in which the action is pending 
may, upon notice of five days to the district attorney of the district, 
with a copy of the recognizance and certificate, order the bail to be 
exonerated; and on filing the order and the papers used on the 
application, they shall be exonerated accordingly. 

Sec. 520. For the purpose of surrendering the defendant, the 
bail, at any time before they are finally discharged, and at any place 
within the territory, may themselves arrest him, or by a written 
authority,-indorsed on a certified copy of the recognizance, may 
empower any person of suitable age and discretion to do so. 

dec. 521. If money have been deposited instead of bail, and 
the defendant, at any time before the forfeiture thereof, shall sur- 
render himself to the officer to whom the commitment was directed, 
in the manner provided in the last two sections, the court shall 
order a return of the deposit to the defendant, upon producing the 
certificate to the officer, showing the surrender, and upon a notice 
of five days to the district attorney, with a copy of the certificate. 

Sec. 522. If, without sufficient excuse, the defendant neglect to 
appear for arraignment, or for trial, or judgment, or upon any other 
occasion when his presence in court may be lawfully required, or to 
surrender himself in execution of the judgment, the court shall 
direct the fact to be entered upon its minutes, and the recognizance, 
or the money deposited instead of bail, as the case may be, shall 
thereupon be declared forfeited. 

Src. 523. If, at any time before the final adjournment of the 
court, the defendant appear and satisfactorily excuse his neglect, 
the court may direct the forfeiture of the recognizance or the deposit 
to be discharged, upon such terms as may be just. 

Sec. 524. If the forfeiture be not discharged, as provided in 
the last section, the district attorney may, at any time after the 
adjournment of the court, proceed by action only against the bail 
upon their recognizance. - 

Sec. 525. If, by reason of the neglect of the defendant to 
appear, as provided in section five hundred and twenty-two, money 
deposited instead of bail is forfeited, and the forfeiture be not dis- 
charged or remitted, as provided in section five hundred and twenty- 
three, the clerk with whom it is deposited shall, immediately after 
the final adjournment of the court, pay over the money deposited 
to the county treasurer. 
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Src. 526. The court to which the committing magistrate shall 
return the depositions and statement, or in which an indictment or 
an appeal is pending, or to which a judgment on appeal is remitted 
to be carried into effect, may, by an order to be entered on its 
minutes, direct the arrest of the defendant and his commitment to 
the officer to whose custody he was committed at the time of giving 
bail, and his detention until legally discharged, in the following 
cases: First. When, by reason of his failure to appear, he has 
incurred a forfeiture of his bail, or of money deposited instead 
thereof, as provided in section five hundred and twenty-two. 
Second. When it satisfactorily appears to the court that his bail, or 
either of them, are dead, or insufficient, or have removed from the 
territory. Third. Upon an indictment being found in the cases 
provided in section two hundred and sixty-five. 

Sec. 527, The order for the recommitment of the defendant 
shall recite generally the facts upon which it is founded, and shall 
direct that the defendant be arrested- by any sheriff, constable, 
marshal, or policeman, within this territory, and committed to the 
custody of the sheriff of the county where the depositions and 
statement were returned, or the indictment was found, or-the con- 
viction was had, as the case may be, to be detained until legally 
discharged. ~ 

Sec. 528. The defendant may be arrested pursuant to the 
order, upon a certified copy thereof, in any county, in the same 
manner as upon a warrant of arrest, except that when arrested in 
another county, the order need not be indorsed by a magistrate of 
that county. ; 

Src. 529. If the order recite, as the grounds upon which it is 
made, the failure of the defendant to appear for judgment upon 
conviction, the defendant must be committed according to the 
requirement of the order. 

Sec. 580. If the order be made for any other cause, and the 
offense be bailable, the court may fix the amount of bail, and may 
cause a direction to be inserted in the order that the defendant be 
admitted to bail in the sum affixed, which shall be specified in the 
order. 

Sec. 581. When the defendant is admitted to bail, the bail 
may be taken by any magistrate in the county having authority in 
a similar case to admit to bail upon the holding of the defendant to 
answer before indictment, as prescribed in section five hundred and 
two, or by any other magistrate to be designated by the court. 

Sec. 582. When bail is taken upon the recommitment of the 
defendant, the recognizance shall be in substantially the following 
form: ‘ An order having been made on the day of ; 
A.D. 18—, by the court, (naming it) that A B be admitted to bail 
in the sum of dollars, in an action pending in that court 
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against him in behalf of the people of the United States, of the 
territory of Idaho, upon an, (information, presentment, indictment, 
or appeal, as the case may be) we, C D and E F, of, (stating their 
place of residence) hereby undertake that the above-named A B 
shall appear in that or any other court in which his appearance may 
be lawfully required upon that, (information, presentment, indict- 
ment, or appeal, as the case may be) and shall at all times render 
himself amenable to its orders and processes, and appear for judg- 
ment, and surrender himself in execution thereof, or if he fail to 
perform either of these conditions, that we will pay to the people of 
the United States, of the territory of Idaho, the sum of 
dollars, (inserting the sum in which the defendant is admitted to 
bail).”’ 

Sec. 533. The bail must possess the qualifications, and must be 
put in in all respects in the manner heretofore prescribed. 


V. MISCELLANEOUS PROCEEDINGS. 
1. COMPELLING WITNESSES TO ATTEND. 


Secrion 504. Subpena, who may issue; form of duces tecum. 
541. How served; payment of witnesses, 
545. Attendance of witnesses out of county, 
540. Disobedience to subpona, etc. 
537. Recognizances, how forfeited. 
549. Disobedience of subpoena issued by defendant. 


Sec. 534. The process by which the attendance of a witness 
before a court or magistrate is required, is a subpoena. 

Sec. 535. A magistrate before whom an information is laid may 
issue subpoenas, subscribed by him, for witnesses within the terri- 
tory, either on behalf of the people or of the defendant. 

Sec. 036. The district attorney may issue subpoenas, subscribed 
by him, for witnesses within the territory, in support of the prose- 
cution, or for such other witnesses as the grand jury may direct to 
appear before the grand jury, upon any investigation pending before 
them. 

Sec. 587. The district attorney may, in like manner, issue sub- 
poenas, subscribed by him, for witnesses within the territory, in 
support of an indictment, to appear before the court at which it is 
to be tried. 

Sec. 538. The clerk of the court at which an indictment is to 
be tried, shall, at all times, upon the application of the defendant, 
and without charge, issue as many blank subpoenas, subscribed by 
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him as clerk, for witnesses within the territory, as may be required 
by the defendant. 

Sec. 589. A subpcena authorized by the last four sections, shall 
be substantially in the following form: “The people of the United 
States, of the territory of Idaho, to A B: You are commanded to 
appear before C D, a justice of the peace of township, in 
county, (or, the court of , as the case may be) at, 
(naming the place) on, (state the day and hour) as a witness in a 
criminal action, presented by the people of the United States, of 
the territory of Idaho, against E F. Given under my hand, this 
day of , A.D. 18—. G H, justice of the peace, (or, 
J B, district attorney, or, ‘By order of the court, L M, clerk,’ as 
the case may be).”’ - 

Sec. 540. If books, papers, or documents be required, a direc- 
tion to the following effect shall be contained in the subpæœna: “And 
you are required also to bring with you the following, (describing 
intelligibly the books, papers, or documents required).”’ 

Sec. 041. A peace officer must serve within his county any 
subpoena delivered to him for service, either on the part of the peo- 
ple, or of the defendant, and must make a written return of the 
service, subscribed by him, stating the time and place of service, 
without delay” 

Sec. 542. The service of a subpoena shall be by showing the 
original to the witness personally, and informing him of the contents. 

Sec. 543. When a person shall attend before a magistrate, 
grand jury, or court, as a witness on behalf of the people, upon a 
subpoena, or by virtue of a recognizance, and it shall appear that he 
has come from any place out of the county, or that he is poor, the 
court, if the attendance of the witness be upon a trial by an order 
upon its minutes, or in any other case, the district or probate judge, 2 
by an order subscribed by him, may direct the treasurer of the 
county to pay the witness a reasonable sum, to be specified in the 
order, for his expenses. 

Sec. 544. Upon the production of the order, or certified copy 
thereof, the county treasurer shall pay the witness the sum specified 
therein out of the county treasury. : 

Sec. 545. No person shall be obliged to attend as a witness be- 
fore any court or judge out of the district where the witness resides, 
or is served with the subpoena, unless a judge of a court in which 
the offense is triable, or a justice of the supreme court, or a probate 
judge, upon an affidavit of the district attorney or prosecutor, or of 
the defendant or his counsel, stating that he believes the evidence 
of the witness is material, and his attendance at the examination or 
trial necessary, shall indorse on the subpoena an order for the at- 
tendance of the witness. 


Src. 546. Disobedience to a subpeena, or a refusa toh sity 
MS 
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or to answer as a witness, may be punished by the court or magis- 
trate as a contempt. 

Src. 547. Where a witness has entered into a recognizance to 
appear, as provided in section one hundred and sixty-six, upon his 
failure so to do, his recognizance shall be forfeited, in the same 
manner as recognizances of bail. f 

Sec. 548. A witness disobeying a subpæœna, issued on the part 
of a defendant, shall also forfeit to the defendant the sum of one 
hundred dollars—which may be recovered in a civil action, unless 
good cause can be shown for his nonattendance. 


2. TESTIMONY TAKEN BY COMMISSION. 


SECTION 549, Defendant's witnesses examined before or after indictment. 
650. When such examination had, commission denied, 
652. Who may be commissioner; application what to, show. 
554. When and to whom made; order for, when to be granted. 
656. Stay of proceedings; notice and interrogatories served on district at- 
torney. 
658. Cross-interrogatories, what may be inserted. 
560. Allowance of interrogatories. 
561. Direction to execute commission, how executed. 
563. What to be annexed; return of commission. 
566. Filing commission and return, when by mail. 
668, Commission and return open for inspection. 
569. Depositions evidence for either party. 


Sec. 549. When a défendant has been held to answer a charge 
for a public offense, he may, either before or after indictment, have 
witnesses examined on,his behalf, as prescribed in this act, and not 
otherwise. 

Sec. 550. When a material witness for the defendant is about 
to leave the territory, or is so sick or infirm as to afford reasonable . 
grounds for apprehending that he will be unable to attend the trial, 
the defendant may apply for an order that the witness be examined 
conditionally on a commission. 

Sec. 551. A commission is a process issued under the seal of 
the court and the signature of the clerk, directed to some person 
designated as commissioner, authorizing him to examine the witness 
upon oath, on interrogations annexed thereto, to take and certify 
the deposition of the witness, and return it according to the direc- 
tions given in the commission. 

Sec. 552. The commissioner shall be either a district judge, a 
probate judge, county clerk, or notary public of the district to which 
the commission is issued. . 

Sec. 553. The application must be made upon affidavit, show- 
ing: First. The nature of the offense charged. Second. The 
state of the proceedings in the action. Third. The name of the 
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witness, and that his testimony is material to the defense of the ac- 
tion. Fourth. That the witness is about to leave the territory, or 
is so sick or infirm as to afford reasonable grounds for apprehending 
that he will not be able to attend the trial. 

Sec. 554. The application may be made to the court during the 
term, or to the judge in vacation, and must be upon three days’ 
notice to the district attorney. 

Szo. 555. If the court or judge to whom_the application is 
made, be satisfied of the truth of the facts stated, and that the ex- 
amination of the witness is necessary to the attainment of justice, 
an order shall be made that a commission be issued to take his 
testimony. 

Szoc. 556. If the application for a commission be granted, the 
court or judge may insert in the order therefor a direction that the 
trial of the indictment be stayed for a specified time reasonably su 
ficient for the execution and return of the commission. 

Sec. 557. When the commission is ordered, the defendant must 
serve upon the district attorney, without delay, a copy of the inter- 
rogatories to be annexed thereto, with two days’ notice of the time 
at which they will be presented to the court or judge. 

Sec. 558. The district attorney may, in like manner, serve 
upon the deféndant or his counsel cross-interrogatories, to be 
annexed to the commission, with like notice. 

Sec. 559. In the interrogatories, either party may insert any 
question pertinent to the issue. 

Sec. 560. When the interrogatories and cross-interrogatories 
are presented to the court or judge, according to the notice given, 
the court or judge shall modify the questions so as to conform them 
to the rules of evidence, and shall indorse upon them his allowance, 
and annex them to the commission. 

Sec. 561. Unless the parties otherwise consent by an indorse- 
ment on the commission, the court or judge shall indorse thereon a 
direction as to the manner in which it shall be returned, and may, 
in his discretion, direct that it be returned by mail, or otherwise, 
and addressed to the clerk of the court in which the action is 
pending. 

Sc. 562. The commissioner, unless otherwise specially direct- 
ed, may execute the commission as follows: First. He shall pub- 
licly administer.an oath to the witness that his answers given to the 
interrogatories shall be the truth, the whole truth, and nothing but 
the truth. Second.. He shall cause the examination of the witness 
to be reduced to writing. Third. He shall write the answers of the 
witness as near as possible in the language he gives them, and shall 
read to him each answer as it is taken down, and correct or add to 
it until it is made conformable to what he declares is the truth. 
Fourth. If a witness decline answermg a question, that fact, with 
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the reason for which he declines answering it, as he gives it, must 
be stated. Fifth. If any papers or documents are produced before 
him and proved by the witness, they shall be annexed to his depo- 
sition and be subscribed by the witness, and certified by the com- 
missioner. Sixth. The commissioner shall subscribe his name to 
each sheet of the deposition, and annex the deposition with the 
papers and documents proved by the witness to the commission, 
and must close up, under seal, and address the same as directed on 
the commission. Seventh. If there be a direction on the commis- 
sion to return it by mail, the commissioner shall immediately deposit 
it in the nearest post-office; if any other direction be made by the 
written consent of the parties, or by the court or judge on the com- 
mission as to its return, he must comply with the direction. 

Sec. 563. The court or judge may direct that a copy of the 
last section be annexed to the commission. 

Sec. 504. If the commission and return be delivered by the 
commissioner to an agent, he must deliver the same to the clerk to 
whom it is directed, or to the judge of the court in which the 
indictment is pending, by whom it may be received and opened, 
upon the agent making affidavit that he received it from the hand 
of the commissioner, and that it has not been opened or altered 
since he receiyed it. 

Sec. 505. If the agent be dead, or from sickness, or other 
casualty unable personally to deliver the commission and return as 
prescribed in the last section, it may be received by the clerk or 
judge from any other person, upon his making an affidavit that he 
received it from the agent; that the agent is dead, or from sickness © 
or other casualty unable to deliver it; that it has not been opened 
or altered since the person making the affidavit received it; and 
that he believes that it has not been opened or altered since it came 
from the hand of the commissioner. 

Sec. 566. The clerk or judge receiving and opening the com- 
mission and return, must immediately file it, with the affidavit men- 
tioned in the last two sections, in the office of the clerk of the court 
in which the indictment is pending. 

Sec. 5v7. If the commission and return be transmitted by 
mail, the clerk to whom it is addressed must reccive it from- the 
post-office, and open and file it in his office, where it shall remain, 
unless the court otherwise direct. 

Sec. 568. The commission and return shall at all times be open 
to the inspection of the parties, who shall be furnished by the clerk 
with copies of the same, or of such part thereof as they may 
require, on payment of his fees. 

Sec. 509. The depositions taken under the commission may be 
read in evidence by the defendant on the trial, upon it being shown 
that the witness is unable to attend from any cause whatever, and 
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the same objections may be taken to any questions in the interroga- 
tories, or to any answer in the deposition, as if the witness had been 
examined orally m court. 


3. INQUIRING INTO THE INSANITY OF THE DEFENDANT BEFORE TRIAL OB 
AFTER CONVICTION. 


SECTION 570. Insanity excuses crime. 
671. Inquiry into defendant’s sanity. 
572. Trial or judgment suspended; insanity, how tned. 
574. Charge to jury ; defendant found sane, proceedings. 
576. Found insane; proceedings, bail; exonerating. 
578. Returning to sanity, proceedings. 
579. Expense of keeping defendant, to whom chargeable. 


Sec. 570. An act done by a person in a state of insanity can- 
not be punished as a public offense, nor can a person be tried, 
adjudged to punishment, or punished, for a public offense while he is 
insane. 

Sec. 571. When an indictment is called for trial, or upon con- 
viction, the defendant is brought up for judgment, if a doubt shall 
arise as to the sanity of the defendant, the court shall order the 
question to be submitted to the regular jury, or may order a jury 
to be summoned as prescribed in section four hundred and fifty- 
seven, to inquire into the fact. 

Sec. 572. ‘The trial of the indictment, or the pronouncing of 
the judgment, as the case may be, shall be suspended until the 
question of insanity shall be determined by the verdict of the jury. 

Sec. 573. The trial of the question of insanity shall proceed in 
the following order: First. The counsel for the defendant shall 
open the case, and offer ewdence in support of the allegation of 
insanity. Second. The counsel for the people shall open their case, 
and offer evidence in support thereof. Third. The parties may 
then respectively offer rebutting testimony only, unless the court, 
for good reason in furtherance of justice, permit them to offer 
evidence upon their original cause. Fourth. When the evidence is 
concluded, unless the case is submitted to the jury, on either or both 
sides, without argument, the counsel for the people must commence, 
and the defendant, or his counsel, may conclude the argument to 
the jury. Fifth. If the indictment be for an offense punishable with 
death, two counsel on each side may argue the cause to the jury, in 
which case they must do so alternately. In other cases, the argu- 
ment may be restricted to one counsel on each side. Sixth. The 
court shall then charge the jury, if requested by either party. 

Sec. 574. The provisions of section three hundred and eighty- 
five, in respect to the charge of the court to the jury, upon the trial 
of an indictment, shall apply to the trial of the question of insanity. 
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Sec. 575. Ifthe jury find that the defendant is sane, the trial 
of the indictment shall proceed, or judgment may be pronounced, as 
the case may be. 

Sec. 576. If the jury find that the defendant is insane, the trial 
or judgment shall be suspended until he becomes sane; and the 
court, if it deem his discharge dangerous to the public peace or 
safety, may order that he be in the meantime committed hy the 
sheriff to the custody of some proper person, and that, upon his 
becoming sane, he be redelivered by such person to the sheriff. 

Sec. 577. The commitment of the defendant, as mentioned in 
the last section, shall exonerate any bail he may have given, or shall 
entitle any person authorized to receive the property of the defend- 
ant to a return of any money he may have deposited instead of bail. 

Src. 578. If the defendant be received by the person so ap- 
pointed, he must be detained by him until he becomes sane. When 
he becomes sane, such person shall give notice to the sheriff and 
district attorney of the county of that fact. The sheriff shall there- 
upon, without delay, take the defendant from the custody of such 
person, and place him in proper custody until he be brought to trial 
or judgment, as the case may be, or be otherwise legally discharged. 

Sec. 579. The expense of placing the defendant in the custody 
of such proper person, of keeping him and bringing him back, shall, 
in the first instance, be chargeable to the county in which the indict- 
ment was found; but the county may recover them from the estate 
of the defendant, if he have any, or from any relative, town, city, 
or county, bound to provide for and maintain him elsewhere. 


4 DISMISSAL OF THE ACTION, BEFORE OR AFTER INDICTMENT, FOR 
WANT OF PROSECUTION, OR OTHERWISE. 


+ 
Sxerron 580. Prosecntions, when dismissed; indictment, when. 
. Continuance of action, and discharge of defendant. 
. Dismissal of action; reasons for to be set forth. 
. Discontinuance by district attorney; dismissal bar to another pro- 
ceeding. 


RER 


Sec. 580. When a person has been held to answer for a public 
offense, if an indictment be not found against him at the next term 
of the court at which he is held to answer, the court shall order the 
prosecution to be dismissed, unless good cause to the contrary be 
shown. ` 

Sec. 581. If a defendant, indicted for a public offense, whose 
trial has not been postponed upon his application, be not brought to 
trial at the next term of the court at which the indictment is triable, 
after the same is found, the court shall order the indictment to be 
dismissed, unless good cause to the contrary be shown. 
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Sec. 582. If the defendant be not indicted or tried, as provided 
in the last two sections, and sufficient reason therefor be shown, the 
court may order the action to be continued from term to term, and 
in the meantime may discharge the defendant from custody, on his 
own recognizance, or on the recognizance of bail for his appearance 
to auswer the charge at the time to which the action is continued. 

Sec. 588. If the court direct the action to be dismissed, the 
defendant shall, if in custody, be discharged therefrom; or if ad- 
mitted to bail, his bail shall be exonerated, or money deposited. 
instead of bail shall be refunded to him. 

Sec. 584. The court may, either of its own motion or upon the 
application of the district attorney, and in furtherance of justice, 
order any action after indictmenf to be dismissed ; but in such case 
the reasons of the dismissal shall be set forth in the order, which 
must be entered on the minutes. 

Sec. 585. Neither the attorney-general nor the district attor- 
ney shall hereafter discontinue or abandon a prosecution for a public 
offense, except as provided in the last section. 

Sec. 586. An order for the dismissal of the action, as provided 
in this act, shall be a bar to another prosecution for the same offense, 
if it be a misdemeanor; but it shall not be a bar if the offense 
charged be a felony. 


5. ENTITLING AFFIDAVITS. 


Sec. 587. It shall not be necessary to entitle an affidavit or 
deposition in the action, whether taken before or after indictment, 
or upon an appeal; but if made without a title, or with an errone- 
ous title, it shall be as valid and effectual for every purpose as if it 
were duly entitled, if it intelligibly allude to the proceeding, 
indictment, or appeal in which it is made. 


6. ERRORS AND MISTAKES IN PLEADINGS AND OTHER PROCEEDINGS. 


Sec. 588. Neither a departure from the form or mode pre 
scribed by this act in respect to any pleadings or proceedings, nor 
an error or mistake therein, shall render the same invalid, unless it 
have actually prejudiced the defendant, or tended to his prejudice, 
in respect to a substantial right. 


7. DISPOSAL OF PROPERTY STOLEN OR EMBEZZLED, 


Seo. 589. When property alleged to have been stolen or 
embezzled, shall come into the custody of a peace officer, he shall 
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hold the same subject to the order of the magistrate authorized by 
the next session to direct the disposal thereof. 

Sec. 590. On satisfactory proof of the title of the owner of 
the property, the magistrate to whom the information is laid, or who 
shall examine the charges against the person accused of stealing or 
embezzling the property, may order it to be delivered to the owner. 
on his paying the reasonable and necessary expenses incurred in its 
preservation, to be certified by the magistrate. The order shall 
entitle the owner to demand and receive the property. 

Sec. 591. If the property stolen or embezzled come into the 
custody of the magistrate, it shall be delivered to the owner on 
satisfactory proof of his title, and on his paying the necessary 
expenses incurred. in its preservatfon, to be certified by the magis- 
trate. 

Sec. 592. If the property stolen or embezzled have not been 
delivered to the owner, the court before which a conviction is had 
for stealing or embezzling it, may, on proof of his title, order it to 
be restored to the owner. ; 

Sec. 593. If property stolen or embezzled is not claimed by 
the owner, before the expiration of six months from the conviction 
of a person for stealing or embezzling it, the magistrate or other 
officer having it in custody shall, on payment of the necessary 
expenses incurred for its preservation, deliver it to the county 
treasurer, by whom it shall be sold, and the proceeds paid into the 
county treasury. 

Sec. 594. When money or other property is taken from a 
defendant arrested upon a charge of a public offense, the officer 
taking it shall at the time give duplicate receipts therefor, specifying 
particularly the amount of money and the kind of property taken ; 
one of which receipts he shall deliver to the defendant, and the 
other of which he shall forthwith file with the clerk of the court, to 
which the deposition and statement must be sent, as provided by 
section one hundred and seventy-two. 
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VI. PROCEEDINGS IN JUSTICES COURTS. 


Srorion 595. How commenced; examination of complaint. 
597. Warrant of arrest; form of; pleadings. 
§99. Defendant to be present on trial. 
600. Docket; how kept; jury trial; challenge to jurors. 
603. Oath to jurors; jury to hear proof in public. ~*~ 
605. Court to decide questions of law; deliberation of jury. 
607. Verdict to be general; against part of defendants. 
610. Jury not to be discharged; second trial, when had. 
612. Judgment to pay fine may direct imprisonment. 
614. Acquittal; malicious prosecution. 
615. When judgment against prosecutor; entry of verdict. 
617. Rendition of judgment. 
618. Motion for new trial, when granted. 
620. Arrest of judgment; on what founded; pronouncing judgment. 
622. Discharge of defendant; judgment of imprisonment. 
624. Imprisonment until payment of fine; application of. 
628. Proceedings when defendant fails to appear for judgment. 


Sec. 595. All proceedings and actions before a justice’s court, 
for a public offense, of which said court has jurisdiction, shall be 
commenced by complaint setting forth the offense charged, with 
such particulars of time, place, person, and property, as to enable 
the defendant to understand distinctly the character of the offense 
complained of, and to answer the complaint. 

Sec. 596. When the complaint is laid before the justice, of the 
commission of a public offense, of which the courts held by them 
have jurisdiction, he must examine on oath the complainant or 
prosecutor, and any witness he may produce, and take their deposi- 
tions in writing, and cause them to be subscribed by the parties 
making them, 

Sec. 597. If the justice be satisfied therefrom that the offense 
complained of has been committed, he shall issue a warrant of 
arrest, which shall be substantially in the following form. 


“ County of ————. 

The people of the United States, of the territory of Idaho, to 
any sheriff, constable, marshal, or policeman in this territory: 
Complaint upon oath having this day been made before me, (justice 
of the peace, mayor, police judge, or recorder, as the case may 
be) by © D, that the offense of, (designating it generally) has 
been committed, and accusing E F thereof, you are therefore com- 
manded forthwith to arrest the above-named E F, and bring him 
before me forthwith at (naming the place). 

Witness my hand and seal, at ———, this day of —_—_, 
A.D. 18—. A B?” 
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Sec. 598. On being arrested, the defendant may plead to the 
complaint, or he may answer or deny the same. Such plea, answer, 
or denial may be oral or in writing, and immediately thereafter the 
case shall be tried, unless, for good cause shown, an adjournment 
be granted. If an adjournment be granted, the defendant may be 
held to bail. 

Sec. 599. The defendant must in all cases be personally pres- 
ent, before the trial shall proceed. 

Sec. 600. A docket shall be kept by the justice, or by the 
clerk of the court, if there be one, in which he shall enter each 
action, and the minutes of the proceedings of the court therein. 

Sec. 601. The defendant shall be: entitled, if demanded by 
him, to a jury trial. The formation of juries is provided for by 
special statute. 

Sec. 602. The same challenges may be taken by either party 
to the panel of jurors, or to any individual juror, as may be taken 
on the trial of an indictment for a misdemeanor ; but the challenge 
shall in all cases be tried by the court. 

Sec. 603. The court shall administer to the jury the following 
oath or affirmation: ‘ You do swear (or affirm, as the case may . 
be) that you will well and truly try this issue between the people of 
the United States, of the territory of Idaho, and A B, the defend- 
ant, and a true verdict give according to the evidence.” 

Sec. 604. After the jury are sworn, they must sit together 
and hear the proofs and allegations of the parties, which must be 
delivered in public, and in the presence of the defendant. 

Sec. 605. The court shall decide all questions of law which 
may arise in the course of the trial, but shall give no charge with 
respect to matters of fact. f 

Sec. 606. After hearing the proofs and allegations, the jury 
may decide in court, or may retire for consideration. If they do 
not immediately agree, an officer must be sworn to the following 
effect: ‘You do swear that you will keep the jury together, in 
some private and convenient place; that you will not permit any 
person to speak to them, nor speak to them yourself, unless it be to 
ask them whether they have agreed upon a verdict ; and that you 
will return them into court when they have so agreed.” 

Sec. 607. The verdict of the jury shall, in all cases, be general. 

Sec. 608. When the jury have agreed upon their verdict, they 
shall deliver it publicly to the court, who shall cause the same to be 
entered on the minutes. 

Sec. 609. When several defendants are tried together, if the 
jury cannot agree upon a verdict as to all, they may render a ver- 
dict as to those in regard to whom they do not agree, on which a 
judgment shall be entered accordingly, and the case as to the rest 
may be tried by another jury. - 
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Sec. 610. The jury shall not be discharged after the cause is 
submitted to them, until they have agreed upon and rendered their 
verdict, unless for good cause the court sooner discharge them. 

Sec. 611. If the jury be discharged, as provided in the last 
section, the court may proceed again to the trial, in the same man- 
ner as upon the first trial; and so on, until a verdict be rendered. 

Src. 612. When the defendant pleads guilty, or is convicted, 
either by the court or by a jury, the court shali render judgment 
thereon of fine or imprisonment, or both, as the case may require. 

Sec. 613. A judgment that the defendant pay a fine, may also 
direct that he be imprisoned until the fine be paid or satisfied. 

Src. 614. When the defendant is acquitted, either by the court 
or by the jury, he shall be immediately discharged; and if the 
court certify in the minutes that the prosecution was malicious, or 
without probable cause, it may order the prosecutor to pay the costs 
of the action, or to give satisfactory security by a written under- 
taking, with one or more sureties, to pay the same to the county 
within thirty days after the trial. 

Sec. 615. If the prosecutor do not pay the costs, or give 
. security therefor, as provided im the last section, the court may 
enter judgment against him for the amount thereof, which may be 
enforced in all respects in the same manner as a judgment rendered 
in a civil action. 

Sec. 616. When a verdict is rendered, it shall be immediately 
entered upon the minutes. 

Sec. G17. After a plea or verdict of guilty, or after a‘verdict 
against the defendant, on a plea of a former conviction or acquittal, 
the court shall appoint a time for rendering judgment, which shall 
not be more than two days, nor less than six hours after the verdict 
is rendered, and shall hold the defendant to bail to appear for judg- 
ment, and in default of bail, he shall be committed. 

Sec. 618. At any time before the judgment is entered, the de- 
fendant may move for a new trial, or in arrest of judgment. 

Sec. 619. A new trial can be granted only in the following 
cases: First. If the trial has been had in his absence. Second. 
When the jury has received any evidence out of court. Third. 
When the jury have separated without leave of the court, after 
retiring to deliberate upon their verdict, or been guilty of any mis- 
conduct tending to prevent a fair and due consideration of the case. 
Fourth. When the verdict has been decided by lot, or by any means 
other than a fair expression of opinion on the part of all the jurors. 
Fifth. When there has been error in the decision of the court, given 
on any question of law arising during the course of the trial. 
Sixth. When the verdict is contrary to law and evidence; but not 
more than one new trial shall be granted for this cause alone. 

Sec. 620. The motion in arrest of judgment may be founded 
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on any substantial defect in the complaint; and the effect of an 
arrest of judgment is to place the defendant in the same situation 
in which he was before the trial was had. 

Src. 621. If the judgment be not arrested, or a new trial 
granted, judgment shall be pronounced at the time appointed, and 
entered in the minutes of the court. ; 

Sec. 622. If judgment of acquittal be given, or judgment im- 
posing a fine only, and the defendant be not detained for any other 
legal cause, he must be discharged as soon as the judgment is 

ven. 

Sec. 623. When a judgment of imprisonment is entered, a 
certified copy thereof shall be delivered to the sheriff, marshal, or 
other officer, which shall be a sufficient warrant for the execution of 
the same. 

Sec. 624. When a judgment is entered imposing a fine, and 
ordering the defendant to be imprisoned until the fine be paid, he 
shall be held in custody during the time specified in the judgment, 
unless the fine be sooner paid. 

Sec. 625. Upon the payment of the fine, the officer shall im- 
mediately discharge the defendant, if he be not detained for any 
other legal cause, and apply the money to the payment of the ex- 
penses of the prosecution, and pay over the residue, if any, within 
ten days, to the county or city treasurer, according as the offense 
is prosecuted in a justice’s court. 

Sec. 626. If a fine be imposed and paid before commitment, it 
shall be applied as prescribed in the preceding section. 

Sec. 627. If a defendant be discharged on bail, or has de- 
posited money instead thereof,.and fails to appear according to 
his recognizance, the same shall be forfeited, or the money appro- 
priated in like manner as in the district court. 

Sec. 628, In case of failure to appear for judgment, the court 
shall issue a warrant for the arrest of the defendant, and shall enter 
judgment whenever the defendant appears, or is brought before it. 
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VII. SPECIAL PROCEEDINGS. 


1. SEARCH WARRANT. 


Section 629. Search warrant; when not to be issued. 
634. Search warrant, when and how issued; form of, how served. — 
640. When to be executed and returned. 
641. Property taken to be receipted for; how disposed of. 
648. Inventory of; testimony when taken and how. 
647. When property to be restored; papers to be returned to next term of 
court. 
649. Maliciously obtaining warrant. 
650. Officer exceeding authority; defendant may be searched. 


” 


Src. 629. A search warrant is an order in writing, in the name 
of the people of the United States, of the territory of Idaho, signed 
by a magistrate, directed to a peace officer, commanding him to 
search for personal property, or implements used, or evidences of 
crime, and bring them before the magistrate. 

Sec. 630. It may be issued whenever property has been stolen _ 
or embezzled—sin which case it may be taken on the warrant from 
any house or other place in which it is concealed, or from the pos- 
session of the person by whom it was stolen or embezzled, or of any 
other person in whose possession it may be. 

Sec. 631. No search warrant shall be issued but upon probable 
cause, supported by affidavit, naming or describing the person, and 
particularly describing the property and place to be searched. 

Sec. 632. The magistrate must, before issuing the warrant, 
examine on oath the complainant and any witnesses he may produce, 
and take their depositions in- writing, and cause them to be sub- 
scribed by the parties making them. 

Seo. 633. The depositions must set forth the facts tending to 
establish the grounds of the application, or probable cause for be- 
lieving that they exist. 

Src. 684. If the magistrate be satisfied of the existence of the 
grounds of the application, or that there is probable cause to believe 
their existence, he shall issue a search warrant, signed by him with 
his name of office, to a peace officer of his county, commanding him 
forthwith to search the person or place named for the property 
specified, and to bring it before the magistrate. 

r Suc. 635. The watrant shall be in substantially the following 
orm, 


* County of 
The people of the United States, of the territory of Idaho, to 
any sheriff, constable, marshal, or policeman, in the county of 


. 
. 
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Proof by afidavit having been this day made before me by, (nam- 
ing every person whose affidavit has been taken) that (stating the 
grounds of the application, according to section six hundred and 
thirty-one ; or, if the affidavit be not positive, that there is probable 
cause for believing that—stating the grounds of the application in 
the same manner) ; you are thereupon commanded, in the daytime, 
(or at any time of the day or night, as the case may be, according 
to section six hundred and forty-one) to make immediate search on 
the person of C D, (or in the house situated , describing it, 
or any other place to be searched, with reasonable particularity, as 
the case may be) for the following property: (describing it with 
reasonable particularity) and if you find the same, or any part 
thereof, to bring it forthwith before me, at (stating the place). 
Given under my hand and dated this day of , AD. 
18—. EF, justice of the peace (or as the case may be).” 


Sec. 636. A search warrant may in all cases be served by any 
of the officers mentioned in its direction, but by no other person, 
except in aid of the officer, on his requiring it—he being present 
and acting in its execution. 

Sec. 637. The officer may break open any outer or inner door 
or window of a house, or any part of the house, or anything therein, 
to execute the warrant, if, after notice of his authority and purpose, 
he be refused admittance. 

Sec. 638. He may break open any outer or inner door or win- 
dow of a house for the purpose of liberating a person who, having 
entered to aid him in the execution of a warrant, is detained 
therein, or when necessary for his own liberation. 

Sec. 639. The magistrate must insert a direction in the war- 
rant that it be served in the day time, unless the affidavits be pos- 
itive that the property is on the person or in the place to be 
searched—in which case he may insert a direction that it may be 
served at any time of the day or night. 

Src. 640. A search warrant must be executed and returned 
to the magistrate who issued it within five days after its date, and 
if in any other county, within thirty days; after the expiration of 
these times, respectively, the warrant shall, unless executed, be 
void. 

Sec. 641. When the officer shall have taken any property 
under the warrant, he must give a receipt for the property taken 
(specifying it in detail) to the person from whom it was taken by 
him, or in whose possession it was found; or, in the absence of 
any person, he shall leave it in the place where he found the prop- 


erty. 
Sec. 642. When the property is delivered to the magistrate, 
he shall, if it was stolen or embezzled, dispose of it as provided in 


4 
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sections five hundred and ninety to five hundred and ninety-four, 
both inclusive. 

Sec. 643. The officer shall forthwith return the warrant to the 
magistrate, and at the same time deliver to him a written"inventory 
of the property taken, made publicly or in the presence of the 
person from whose possession it was taken, and of the applicant 
for the warrant, if they be present, verified by the affidavit of the 
officer at the foot of the mventory, and taken before the magistrate 
at the time, to the following effect: “IR S, the officer by whom 
the annexed warrant was executed, do swear that the above inven- 
tory contains a true and detailed account of all the property taken 
by me on the warrant.” 

Sec. 644. The magistrate shall thereupon, if required, deliver 
a copy of the inventory to the person from whose possession the 
property was taken, and to the applicant for the warrant. 

Sec. 645. If the grounds on which the warrant was issued be 
controverted, he must proceed to take testimony in relation thereto. 

Sec. 646. The testimony given by each witness must be 
reduced to writing, and certified by the magistrate. 

Sec. 647. If it appear that the property taken is not the same 
as that described in the warrant, or that there is no probable 
cause for believing the existence of the grounds on which the war- 
rant was issued, the magistrate shall cause it to be restored to the 
person from whom it was taken. 

Sec. 648. The magistrate shall annex together the depositions, 
the search warrant and return, and the inventory, and return them 
to the next term of the court, having power to inquire into the 
offense in respect to which the search warrant was issued, at or 
before its opening on the first day. 

Src. 649.7 Whoever shall maliciously and without probable 
cause, procure a search warrant to be issued and executed, shall be 
deemed guilty of a misdemeanor, and, on conviction thereof, shall 
be fined in a sum not exceeding five hundred dollars, or imprisoned 
not exceeding six months, in the county jail. 

- Szo. 650. An officer who, in executing a search warrant, shall 
willfully exceed his authority, or exercise it with unnecessary sever- 
ity, shall be deemed guilty of a misdemeanor, and punished as in 
the next preceding section is provided. 

Sec. 651. When a person charged with a felony is supposed 
by the magistrate before whom he is brought, to have on his person 
a dangerous weapon, or anything which may be used as evidence 
of the commission of the offense, the magistrate may direct him to 
be searched in his presence, and the weapon of other thing to be 
retained, subject to his order, or the order of the court in which ` 
the defendant may be tried. 
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2. PROCEEDINGS AGAINST FUGITIVES FROM JUSTICE. 


SEcTION 652. Fugitives to be delivered up; how apprehended. 
654. Proceedings for arrest and commitment. 
656. Bail; district attorney to be notified. 
658. Notice to authority of state or territory having jurisdiction. 
659. In certain events to be discharged. 
660. Return of proceedings to next district court. 


Sec. 652. A person charged in any state or territory of the 
United States with treason, felony, or other crime, who shall flee 
from justice, and be found in this territory, shall, on demand of the 
executive authority of the executive of the state or territory from 
which he fled,’ be delivered up by the governor of this territory, to 
be removed to the state or territory having jurisdiction of the 
crime. 

Sec. 653. A magistrate may issue a warrant for the apprehen- 
sion of a person so charged who shall have fled from justice, and 
be found in this territory. 

Sec. 654. The proceedings of the arrest and commitment of 
the person charged, shall be in all respects similar to those pro-- 
vided in this act for the arrest and commitment of a person 
charged with a public offense committed within this territory, ex- 
cept that an exemplified copy of an indictment found, or other 
judicial proceedings had against him in the state or territory in 
which he is charged to have committed the offense, may be received . 
as evidence before the magistrate. 

Sec. 655. If, from the examination, it appear that the person 
charged has committed treason, felony, or other crime charged, the 
magistrate, by warrant reciting the accusation, shall commit him 
to the proper custody within his county, for a time to be specified 
in the warrant, which the magistrate may deem reasonable, to ena- 
ble the arrest of the fugitive under the warrant of the executive of 
this territory, on the requisition of the executive authority of the 
state or territory in which he committed the offense, unless he give 
bail as provided in the next section, or until he be legally dis- 
charged. 

Sec. 656. The magistrate may admit a person arrested to bail 
by recognizance, with sufficient sureties, and in such sum as he 
may deem proper, for his appearance before him at a time specified 
in the recognizance, and for his surrender to be arrested upon the 
warrant of the governor of this territory. 

Ssc. 657. Immediately upon the arrest of the person charged, 
the magistrate shall give notice to the district attorney of the dis- 
trict, of the name of the person and the cause of the arrest. 
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Szo. 658. The district attorney shall immediately thereafter 
give notice to the executive authority of the state or territory, or 
to the prosecuting attorney, or presiding judge of the criminal 
court of the city or county, within the state or territory having 
jurisdiction of the offense, to the end that a demand may be made 
for the arrest and surrender of the person charged. 

Src. 659. The person arrested shall be discharged from cus- 
tody or bail, unless before the expiration of the.time designated in 
the warrant or recognizance, he be arrested under the warrant of 
the governor of this territory. 

Sec. 660. - The magistrate shall make return of his proceedings 
to the next district court of the county, which shall thereupon 
inquire into the cause of the arrest and detention of the person 
charged, and if he be in custody, or the time of his arrest have not 
elapsed, the court may discharge him from detention, or may order 
his recognizance of bail to be canceled, or may continue his deten- 
tion for a longer time, or may readmit ‘him to bail, to appear and 
surrender himself, within a time to be specified in the recognizance. 


8. COMPROMISING OFFENSES. 


Sec. 661. When a defendant is held to answer on a charge of 
a misdemeanor, for which the person injured by the act constituting 
the offense has a remedy by a civil action, the offense may be com- 
promised as provided in the next section, except when it was com- 
mitted: First. By or upon an officer of justice while in the exe- 
cution of the duties of his office. Second. Riotously. Third. 
With intent to commit a felony. + 

Sec. 662. If the party injured appear before the court to 
which the depositions are required to be returned at any time 
before trial, and acknowledge in writing that he has received satis- 
faction for the injury, the court may, in its discretion, on payment 
of the costs incurred, order all proceedings to be stayed upon the 
prosecution, and the defendant to be discharged therefrom; but, in 
such case, the reason for the order must be set forth therein, and 
entered on the minutes. 

Sec. 663. The order authorized by the last section shall be a 
bar to another prosecution for the same offense. 

Sro. 664. No public offense shall be compromised, nor shall 
any proceeding for the prosecution or punishment thereof upon a 
compromise be stayed, except as provided in this act. 


k 


4, FINES AND FORFEITURES. 


Sec. 665. All fines and forfeitures collected in any court of 
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this territory, shall be applied to the payment of the costs of the © 
case in which the fine is imposed or the forfeiture incurred, and 
after such costs are paid the residue shall be paid to the county 
treasurer of the county in-which the court is held, and appropriated 
to the county school fund, unless otherwise specially provided by 
law. : 

Sec. 666. If any clerk, justice of the peace, sheriff, constable, 
or other officer, who may receive any fine or forfeiture, shall refuse 
or heglect to pay over the same according to law, and within thirty 
days after the receipt thereof, he shall be liable upon his official 
bond for the amount thereof, with fifty per cent. damages and inter- 
est—to be recovered in like manner as for failing to pay over money 
received on execution—and shall be deemed guilty of a misdemean- 
or; and, on conviction, may be fined in any sum not exceeding five 
hundred dollars, or by imprisonment not exceeding three months. 


VIU. PROMISCUOUS PROVISIONS. 


Sec. 667. The term “ oath,” when used in this act, shall be 
deemed to include an affirmation. . 
Sec. 668. When a signature of a person is required by this 
act, the mark of the person, if he cannot write, shall be deemed 
sufficient—the name of the person making the mark being written 
near it, and the mark being witnessed by a person who writes his 

own name as a witness. 

Sec. 669. When it is necessary for any purpose to have a per- 
son who is in prison in any part of the territory brought before a 
court of criminal jurisdiction, an order for that purpose may be 
made by the court, and the order shall be executed by the sheriff 
of the county where it is made. 

Sec. 670. Process issued by a court or magistrate shall be exe- 
cuted according to its terms. 

Sec. 671. ‘The term “ magistrate,” when used in this act, sig- 
nifies any one of the officers mentioned in section one hundred and 
one. 

Sec. 672. The term “ peace officer,” when used in this act, 
oe any one of the officers mentioned in section one hundred 
and eight. 

Sno. 673. The fees allowed to justices of the peace, and other 
officers having the jurisdiction and authority of justices of the 
peace, clerks, peace officers, and district attorneys shall, when the 
defendant is convicted, be considered and recovered against him as 
costs in the suit, and be collected in like manner as costs in civil 
cases. 

Szo. 674. In every case where a criminal action may have 
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been or shall be removed before trial, the costs accruing upon such 
removal and trial shall be a charge against the county in which the 
cause of indictment occurred. 

Sec. 675. The clerk of the county to which such action is or 
may be removed, shall certify the amount of said costs to the audit- 
or of his county, which shall be examined, allowed, and paid as 
other county charges. 

Sec. 676. That the superseding of any law creating a criminal 
offense, shall not be held to constitute a bar to the indictment and 
punishment of a crime already committed, or to bar the trial and 
punishment of a crime where an indictment has been already found, 
in violation of the law so superseded, unless the intention to bar 
such indictment and punishment, or trial and punishment where an 
indictment has been already found, is expressly declared in the 
superseding act. 

Sec. 677. This act shall take effect from and after its passage. 


APPROVED, December 19th, A.D. 1864. 


CHAPTER III. 


AN ACT 


CONCERNING CRIMES AND PUNISHMENTS. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho as follows : - 


I. PERSONS CAPABLE OF COMMITTING CRIMES. 


SECTION 1. Persons capable of committing crimes. 
10. Accessory. 
12. Witness. 
15. Offenses against the person of individuals. 
56. Offenses against habitations and other buildings. 
60. Offenses against property. 2 
Vi. Forgery and counterfeiting. 
90. Crimes and offenses against public justice. 
118. Offenses against the public peace and tranquility. 
127. Offenses against public morality, health, and police. 
185. Offenses committed by cheats, swindlers, and other fraudulent persons. 
142. Fraudulent and malicious mischief. 
149, Miscellaneous offenses. 
151. General provisions. 


SECTION 1. In every crime or public offense, there must be 
union or joint operation of act and intention, or criminal negligence. 

Sec. 2. Intention is manifested by the circumstances connected 
with the perpetration of the offense, and the sound mind and dis- 
cretion of the person accused. 

Sec. 8. A person shall be considered of sound mind who is 
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neither an idiot or lunatic, or afflicted with insanity, and who hath 
arrived at the age of fourteen years, or before that age, if such 
person know the distinction between good and evil. 

Sec. 4. An infant, under the age of fourteen years, shall be 
deemed incapable of knowing the distinction between good and 
evil, unless the contrary be clearly shown. 

Sec. 5. Any person counseling, advising, or encouraging an 
infant, under the age of ten years, a lunatic, or idiot, to commit 
any offense, shalk be prosecuted for such offense, when committed, 
as principal, and, if found guilty, shall suffer the same punishment 
that would have been inflicted on such person counseling, advising, 
or encouraging, as aforesaid, had he, she, or they committed the 
offense directly, without the intervention of such idiot, lunatic, or 
infant. s 
Src. 6. A married woman, acting under the threats, command, 
or coercion of her husband, shall not be found guilty of any crime 
not punishable with death: provided, it appear, from all the facts 
and circumstances of the case, that violent threats, commands, or 
coercion were used; and in such case the husband shall be prose- 
cuted as principal, and receive the same punishment which would 
otherwise haye been inflicted on the wife, if she had been found 

uilty. 
j Suo, T. Drunkenness shall not be an excuse for crime, unless 
such drunkenness be occasioned by the fraud, contrivance, or force 
of some other person or persons, for the purpose of causing the 
perpetration of an offense; in which case, the person or persons so 
causing said drunkenness for such malignant purpose, shall be 
considered principal or principals, and suffer the same punishment 
as would have been inflicted on the person or persons committing 
the offense, if he, she, or they had been possessed of sound reason 
and discretion. 

Sec. 8. All acts committed by misfortune or accident shall not 
be deemed criminal, where it satisfactorily appears that there was 
no evil design or intention, or culpable negligence. 

Sec. 9. A person committing a crime not punishable with death, 
under threats or menaces which sufficiently show that his or her life 
was in danger, or that he or she had reasonable cause to believe, 
and did believe, that his or her life was in danger, shall not be 
found guilty; and such threats or menaces, being proved and 
established, the person or persons compelling by such threats or 
menaces, the commission of the offense, shall be considered as prin- 
cipal or principals, and suffer the same punishment as if he or she 
had perpetrated the offense. 
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Il. ACCESSORY. 


Sec. 10. An accessory is he or she who stands by and aids, 
abets, or assists; or who, not being present, aiding, abetting, or 
assisting, hath advised and encouraged the perpetration of the 
crime, He or she who thus aids, abets, or assists, advises, or en- 
courages, shall be deemed and considered as principals, and pun- 
ished accordingly. 

Sec. 11. An accessory after the fact isa person who, after 
full knowledge that a crime has been committed, conceals it from 
the magistrate, or harbors and protects the person charged with, 
or found guilty of, the crime. Any person being found guilty of 
being an accessory after the fact, shall be imprisoned for any term 
not exceeding two years, and fined in any sum not exceeding five 
thousand dollars, to be regulated by the circumstances of the case 
and the enormity of the crime. 


OY. WITNESSES. 


Sec, 12. The party or parties injured shall in all cases be com- 
petent witnesses; the credibility of all such witnesses shall be left 
to the jury, as in other cases. In all cases where two or more per- 
sons are jointly or otherwise concerned in the commission of any 
crime or misdemeanor, either of such persons may be sworn as a 
witness against another, in relation to such crime or misdemeanor ; 
but the testimony given by such witness shall in no instance be 
used against himself in any criminal prosecution; and any person. 
may be compelled to testify as provided in this section. 

Hc. 18. No black, or mulatto person, or Indian, or Chinese, 
shall be permitted to give evidence in favor of, or against, any 
white person. Every person who shall have one-eighth part or 
more of negro blood, shall be deemed a mulatto; and every person 
who shall have one-half of Indian blood, shall be deemed an Indian. 

Szo. 14. The solemn affirmation of witnesses shall be deemed 
sufficient. A false or corrupt affirmation shall subject the witness 
to all the penalties and punishments provided for those who com- 
mit willful or corrupt perjury. 


IV. OFFENSES AGAINST THE PERSONS OF INDIVIDUALS. 


Sec. 15. Murder is the unlawful killing of a human being, with 
malice aforethought, either express or implied. The unlawful kill- 
ing may be effected by any of the various means by which death 
may be occasioned. 
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Sec. 16. Express malice is that deliberate intention unlawfully 
to take away the life of a fellow creature, which is manifested by 
external circumstances capable of proof. 

Sec. 17. Malice shall be implied when no considerable provo- 
cation appears, or when all the circumstances of the killing show an 
abandoned and malignant heart. All murder which shall be perpe- 
trated by means of poison, or lying in wait, torture, or by any kind 
of willful, deliberate, and premeditated killng;-or which shall be 
committed in the perpetration, or attempt to perpetrate, any arson, 
rape, robbery, or burglary, shall be deemed murder of the first 
degree ; and all other kinds of murder shall be deemed murder of 
the second degree; and the jury before whom any person indicted 
for murder shall be tried, shall, if they find such person guilty 
thereof, designate, by their verdict, whether it be murder of the 
first or second degree; but, if such person shall be convicted on 
confession in open court, the court shall proceed, by examination of 
witnesses, to determine the degree of the crime, and give sentence 
accordingly. Every person convicted of murder of the first degree 
shall suffer death; and every person convicted of murder in the 
second degree shall suffer imprisonment in the territorial prison for 
a term not less than ten years, and which may be extended to life. 

Szc. 18. Manslaughter is the unlawful killing of a human 
being, without malice, express or implied, and without any mixture 
of deliberation. It must be voluntary, upon a sudden heat of pas- 
sion, caused by a provocation apparently sufficient to make the 
passion irresistible ; or, involuntary, in the commission of an unlaw- 
ful act, or a lawful act without due caution or circumspection. 

Sec. 19. In cases of voluntary manslaughter, there must be a 
serious and highly provoking injury inflicted upon the person killing, 
sufficient to excite an irresistible passion in a reasonable person, or 
an attempt, by the person killed, ito commit a serious personal 
injury on the person killing. 

Sec. 20. The killing must be the result of that sudden, violent 
impulse of passion supposed to be irresistible; for, if there should 
appear to have been an interval between the assault or provocation 
given, and the killing, sufficient for the voice of reason and human- 
ity to be heard, the killing shall be attributed to deliberate revenge, 
and punished as murder. 

Sec. 21. Involuntary manslaughter shall consist in the killing 
of a human being, without any intent to do so, in the commission 
of an unlawful act, or a lawful act which might probably produce 
such a consequence in an unlawful manner: provided, that when 
such involuntary killing shall happen in the commission of an un- 
. lawful act, which, in its consequences, naturally tends to destroy 
the life of a human being, or is committed in the prosecution of a 
felonious intent, the offense shall be deemed and adjudged to be 
murder. ‘ 
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Sec. 22. Every person convicted of the crime of manslaughter, 
shall be punished by imprisonment in the territorial prison, for a 
term not exceeding ten years. 

Sev. 28. In order to make the killing either murder or man- 
slaughter, it is requisite that the party die within a year and a day 
after the stroke is received, or the cause of death administered, in 
the computation of which, the whole of the day on which the act 
was done shall be reckoned the first. 

Sec, 24. If the injury be inflicted in one county, and the 
party die within another county or without the territory, the accused 
shall be tried in the county where the act was done, or the cause of 
death administered. If the party killing shall be in one county, 
and the party killed be in another county, at the time the cause of 
death shall be administered, the accused may be tried in either 
county. 

Sue. 25. Justifiable homicide is the killing of a human being 
in necessary self-defense, or in defense of habitation, property, or 
person, against one who manifestly intends or endeavors, by vio- 
lence or surprise, to commit a felony, or against any person or per- 
sons who manifestly intend and endeavor, in a violent, riotous, or 
tumultuous manner, to enter the habitation of another, for the pur- 
pose of assaulting or offering personal violence to any person dwell- 
ing or being therein. 

Sec. 26. A bare fear of any of these offenses, to prevent which 
the homicide is alleged to have been committed, shall not be suff- 
cient to justify the killing. It must appear that the circumstances 
were sufficient to excite the fears of a reasonable person, and that 
the party killing really acted under the influence of those fears, and 
not in a spirit of revenge. 

Sec. 27. If a person kill another in self-defense, it must 
appear that the danger was so urgent and pressing that, in order to 
save his own life or to prevent his receiving great bodily harm, the 
killing of the other was absolutely necessary; and it must appear, 
also, that the person killed was the assailant, or that the slayer had 
really, and in good faith, endeavored to decline any further strug- 
gle before the fatal blow was given. 

Sec. 28. If an officer, in the execution of his office in a crimi- 
nal case, having legal process, be resisted and assaulted, he shall 
be justified if he kill the assailant. If an officer or private person 
attempt to take a person charged with a felony, and he or they be 
resisted in the endeavor to take a person accused, and to prevent 
the escape of the accused, by reason of such resistance he or she 
be killed, the officer or private person so killing shall be justi- 
fied: provided, that such officer or private person, previous to such 
killing, shall have used all reasonable efforts to take the accused 
without success; and that, from all probability, there was no pros- 
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pect of being able to prevent injury from such resistance, and the 
consequent escape of such person. 

Sc. 29. Justifiable homicide may also consist in unavoidable 
necessity, without any will or desire, and without any inadvertence 
or negligence in the party killing. An officer who, in the execution 
of public justice, puts a person to death in virtue of a judgment of 
a competent court of justice, shall be justified. The officer must 
however,-in the performance of his duty, proceed according to the 
sentence and the law of the land. 

Sec. 80. Excusable homicide, by misadventure, is when a per- 
son is doing a lawful act, without any intention of killing, yet 
unfortunately kills another; as where a man is at work with an axe, 
and the head flies off and kills a bystander, or where a parent is 
moderately correcting his child, or a master his servant or scholar, 
or an officer punishing a criminal, and happens to occasion death, 
it is only a misadventure, for the act of correction was lawful; but 
if a parent or master exceed the bounds of moderation, or the offi- 
cer the sentence under which he acts, either in the manner, the 
instrument, or quantity of punishment, and death ensue, it will be 
manslaughter or murder, according to the circumstances of the case. 

Sec. 81. „AN other instances which stand upon the same foot- 
ing of reason and justice as those enumerated, shall be considered 
justifiable or excusable homicide. 

Sec. 32. The homicide appearing to be justifiable or excusable, 
the person indicted shall, upon his trial, be fully acquitted and 
discharged. 

Sec. 33. ‘The killing being proved, the burden of proving cir- 
cumstances of mitigation, or that justify or excuse the homicide, 
will devolve on the accused, unless the proof on the part of the 
prosecution sufficiently manifests that the crime committed only 
amounts to manslaughter, or that the accused was justified or ex- 
cused in committing the homicide. 

Sec. 84. If any woman shall endeavor privately, either by 
herself or the procurement of others, to conceal the death of any 
issue of her body, male or female, which if born alive would be a 
bastard, so that it may not come to light, whether it shall have 
been murdered or not, every such mother, being convicted thereof, 
shall suffer imprisonment in the territorial prison, for a term not 
exceeding one year: provided, however, that nothing herem con- 
tained shall be so construed as to prevent such mother from being 
indicted and punished for the murder of such bastard child. 

Sec. 85. If any person shall, by previous appointment or 
agreement, fight a duel with a rifle, shotgun, pistol, bowie-knife, 
dirk, smallsword, backsword, or any other dangerous weapon, and 
in so doing shall kill his antagonist, or any person or persons, or 
shall inflict such wound as that the party or parties injured shall 
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die thereof within one year thereafter, every such offender shall be 
deemed guilty of murder in the first degree, and upon conviction 
thereof shall be punished accordingly. 

Ssc. 36. Any person who shall engage in a duel with any 
deadly weapon, although no homicide ensue, or shall challenge 
another to fight such duel, or shall send or deliver añy verbal or 
written message, purporting or intending to be such challenge, 
although no duel ensue, shall be punished by imprisonment in the 
territorial prison not less than two, nor more ten years, and shall 
be incapable of voting or holding any office of trust or profit under 
the laws of this territory. 

Src. 87. Any and every person who shall be present at the 
time of fighting any duel with deadly weapons, either as second, aid, 
surgeon, or spectator, or who shall advise or give assistance to such 
duel, shall be a competent witness against any person offending 
against any of the provisions of this act, and may be compelled to 

, appear and give evidence before any justice of the peace, grand 
jury, or court, in the same manner as other witnesses; but the tes- 
timony so given shall not be used in any prosecution or proceeding, 
civil, or criminal, against the person so testifying. 

Sec. 38. If any person, shall post another, or, in writing, or 
print, or orally, shall use any reproachful or contemptuous language 
to, or concerning another, for not fighting a duel, or for not sending 
or accepting a challenge, he shall be imprisoned in the territorial 
prison for a term not less than six months, nor more than one year, 
and fined in any sum not less than five hundred nor more than one 
thousand dollars. 

Sro. 39. If any person with or without deadly weapons, upon 
previous concert or agreement, fight one with another, upon convic- 
tion thereof they, or either, or any of them, shall be punished by 
imprisonment in the territorial prison for a term not less than two 
years, nor more than five years; should death ensue to any person 
in such fight, or should any person die from any injury received in 
such fight, within one year and one day, the person or persons 
causing such death shall be deemed guilty of murder, and shall be 
punished accordingly. 

Szc. 40. That any person in this territory, having, carrying, or 
procuring from another person, any dirk, dirk-knife, sword, sword- 
cane, pistol, gun or other deadly weapon, who shall in the presence 
of two or more persons, draw or exhibit any of said deadly weap- 
ong, in a rude, angry, and threatening manner, not in necessary self- 
defense, or who shall, in any manner unlawfully use the same in 
any fight or quarrel, the person or persons so offending, upon con- 
viction thereof in any criminal court in any county in this territory, 
shall be fined in any sum not less than one hundred nor more than 
five hundred dollars, or imprisoned in the county jail not less than 
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one nor more than six months, at the discretion of the court, or 
both such fine and imprisonment, together with the costs of prose- 
cution; which said costs shall in all cases be computed and collected 
in the same manner as costs in civil cases. All fines and forfeitures, 
arising under the provisions of this act, shall be paid into the county 
treasury of the county wherein such offense was committed: pro- 
vided, nevertheless, that no sheriff, deputy sheriff, constable, mar- 
shal, or other peace officer, shall be held to answer, under the pro- 
visions of this act, for drawing or exhibiting any of the weapons 
hereinbefore-mentioned, while in the lawful discharge of his or their 
duties. It shall be the duty of all military, civil, and peace officers 
in this territory, to be vigilant in carrying the provisions of this act 
into full force and effect. 

Sec. 41. If any person shall assault and beat another, with a 
cowhide, stick, or whip, having at the time, in his possession, a pis- 
tol or other deadly weapon, with intent to intimidate and prevent 
the person assaulted from defending himself, such person shall, on 
conviction thereof, be imprisoned in the territorial prison not less 
than one, nor more than ten years. 

Sec. 42. Every person who shall willfully or maliciously admin- 
ister, or cause to be administered to, or, taken by any person, any 
poison or other destructive substance or liquid, with the intention to 
cause the death of such person, and being thereof duly convicted, 
shall be punished by imprisonment in the territorial prison for a 
term not less than ten years, and which may extend to life; and 
every person who shall administer or cause to be administered, or 
taken, any medicinal substance, or shall use or cause to be used, 
any instruments whatever, with the intention to procure the mis- 
carriage of any woman then being with child, and shall be thereof 
duly convicted, shall be punished by imprisonment in territorial 
prison for a term not less than two years, nor more than five years: 
provided, that no physician shall be affected by the last clause of 
this section, who in the discharge of his professional duties, deems 
it necessary to produce the miscarriage of any woman in order to 
save her life. 

Sec. 48. Mayhem consists in unlawfully depriving a human 
being of & member of his or her body, or disfiguring or rendering it 
useless. If any person spall cut or disable the tongue, put out an 
eye, slit the nose, ear, or lip, or disable any limb or member of 
another, or shall voluntarily, or of purpose, put out an eye or eyes, 
every such person shall be guilty of mayhem. The crime of may- 
hem shall be punishable by imprisonment in the territorial prison 
for a term not exceeding fourteen years. 

Sec. 44. Rape is the carnal knowledge of a female, forcibly 
and against her will; and a person duly convicted thereof, shall be 
punished by imprisonment in the territorial prison for a term not 
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less than five years, and which may extend to life; and any person 
of the age of fourteen years and upwards, who shall have carnal 
knowledge of any female child under the age of twelve years, either 
with or without her consent, shall be adjudged guilty of the crime 
of rape, and be punished as before provided. 

Sec. 45. The infamous crime against nature, either with man 
or beast, shall subject the offender to be punished by imprisonment 
in the territorial prison for a term not less than five years, and 
which may extend to life. 

Sec. 46. An assault is an unlawful attempt, coupled with a 
present ability to commit a violent injury on the person of another ; 
and every person convicted thereof shall be fined in a sum not less 
than twenty dollars, nor more than five hundred dollars, or impris- 
onment in the county jail not exceeding six months, together with 
costs of suit. 

Sec. 47. An assault with an intent to commit murder, rape, the 
infamous crime against nature, mayhem, robbery, or grand larceny, 
shall subject the offender to imprisonment in the territorial prison 
for a term not less than one year, nor more than fourteen years. 
An assault with a deadly weapon, instrument, or other thing, with 
an intent to inflict upon the person of another a bodily injury, where 
no considerable provocation appears, or where the circumstances of 
the assault show an abandoned or malignant heart, shall subject the 
offender to imprisonment in the territorial prison not less than one 
year, nor exceeding two years, or to a fine not less than one thou- 
sanil, nor exceeding five thousand dollars, or to both such fine and 
imprisonment. 

Sec. 48. Assault and battery is the unlawful beating of another ; 
and a person duly convicted thereof shall be fined in añy sum not 
less than twenty-five dollars, nor more than five hundred dollars, or 
imprisoned in the county jail not less than one month, nor more than 
six months, together with costs of suit. 

Sec. 49. False imprisonment is an unlawful violation of the per- 
sonal liberty of another, and consists in confinement or detention 
without sufficient legal authority. Any person convicted of false 
imprisonment shall pay all damages sustained by the person so im- 
prisoned, and be fined in any sum not exceeding five thousand dol- 
lars, or imprisoned in the territorial prisoy for a term not exceeding 
one year. 

Sec. 50. Kidnapping is the forcible abduction or stealing away 
of a man, woman, or child from his or her home, and sending or 
taking him or her into another county. 

Sec. 51. Every person who shall forcibly steal, take, or arrest 
any man, woman, or child, whether white, black, or colored, or any 
Indian in this territory, and carry him or her into another county, 
state, or territory, or who shall forcibly take or arrest any person or 
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persons whatsoever, with a design to take him or her out of this ter- 
ritory, without having established a claim according to the laws of 
the United States, shall, upon conviction, be deemed guilty of kid- 
napping, and be punished by imprisonment in the territorial prison 
for any term not less than one, nor more than ten years for each 
person kidnapped or attempted to be kidnapped. 

Sec. 52. Every person who shall hire, persuade, entice, decoy, 
or seduce, by false promises, misrepresentations, and the like, any 
Negro, Mulatto, or colored person, or Indian, to go out of this terri- 
tory, or to be taken or removed therefrom, for the purpose and with 
the intent to sell such Negro, Mulatto, colored person, or Indian, 
into slavery or involuntary servitude, or otherwise to employ him or 
her for his or her own use, or to the use of another, without the free 
will and consent of such Negro, Mulatto, or colored person, or In- 
dian, shall be deemed to have committed the crime of kidnapping, 

~and upon conviction thereof, shall be punished as in the next pre- 
ceding section specified. 

Sec. 58. Every person who shall take any woman unlawfully, 
against her will, and by force, menace, or duress, compel her to 
marry him, or to marry any other person, or to be defiled, and shall 
be thereof convicted, shall be punished by imprisonment in the ter- 
ritorial prison for a term not less than two, nor more than fourteen 
years; and the record of such conviction shall operate as a divorce 
to the party so married. 

Sec. 54. Every person who shall maliciously, forcibly, or 
fraudulently lead, take, or carry away, or decoy, or entice away 
any child under the age of ten years, with intent to detain and con- 
ceal such child from its parent, guardian, or other person having the 
lawful charge of such child, shall, upon conviction thereof, be pun- 
ished by imprisonment in the territorial prison for a term not exceed- 
ing ten years, or by a fine not exceeding five thousand dollars, or by 
both such fine and imprisonment. Every person who shall willfully 
poison any spring, well, or reservoir of water, shall, upon conviction 
thereof, be punished by imprisonment in the territorial prison for a 
term not less than one, nor more than ten years. 

Sec. 55. If any person, either verbally, or by any written or 
printed communication, shall maliciously threaten any injury to the 
person or property of another, with intent thereby to extort money, 
or any pecuniary advantage whatever, or to compel the person so 
threatened to do any act against his or her will, he shall, upon con- 
viction thereof, be punished by imprisonment in the county jail not 
more than six months, nor less than one month, or by fine not ex- 
ceeding five hundred dollars, nor less than one hundred dollars, or 
by both such fine and imprisonment, together with costs of suit, 
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V. OFFENSES AGAINST HABITATIONS AND OTHER BUILDINGS. 


Src. 56. Every person who shall willfully and maliciously burn, 
or cause to be burned, in the nighttime, any dwellinghouse in 
which there shall be at the time some human being, shall be deemed 
guilty of arson in the first degree, and upon conviction thereof, shall 
be punished by imprisonment not less than two years, and which 
may extend to life, in the territorial prison. 

Sec. 57. Every person who shall willfully and maliciously burn, 
or cause to be burned, any dwellinghouse or buildmg owned by 
himself, or the property of another, in the daytime, or who shall m 
the night or daytime, willfully burn, or cause to be burned, any 
kitchen, office, shop, barn, stable, storehouse, warehouse, or other 
building, or stack or stocks of grain, or standing crops, the property 
of another person, or corporation, or any church, meetinghouse, 
schoolhouse, statehouse, courthouse, or other public building, or 
any ship, vessel, boat, or other water craft, or any bridge of the 
value of fifty dollars or more, erected across any of the waters of 
this territory, such person so offending shall be deemed guilty of 
arson in the second degree, and upon conviction thereof, shall be 
punished by imprisonment in the territorial prison for a term not 
less than one year, nor more than ten years; and should the life or 
lives of any person or persons be lost in consequence of such burn- 
ing, as mentioned in this and the preceding section, such offender 
shall be deemed guilty of murder, and shall be indicted and punished 
accordingly. 

Sec. 58. Every person who shall willfully burn, or caused to 
be burned, any building, or any goods, wares, merchandise, or other 
chattel, which shall be at the time insured against loss or damage 
by fire, with intent to injure or defraud such insurer, whether the 
same be the property of such person or of any other, shall, upon 
conviction, be adjudged guilty of arson in the second degree, and 
punished accordingly. 

Sec. 59. Every person who shall, in the nighttime, forcibly 
break and enter, or without force (the doors and windows bemg 
open) enter into any dwellinghouse, or any other house whatever, 
or tent, with intent to commit murder, robbery, rape, mayhem, 
larceny, or other felony, shall be deemed guilty of burglary; and, 
upon conviction thereof, shall be punished by imprisonment in the 
territorial prison for a term not less than one, nor more than ten 
years. i 
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VI. OFFENSES AGAINST PROPERTY. 


Sec. 60. Robbery is the felonious and violent taking of money, 
goods, or other valuable thing, from the person of another, by force 
or intimidation. Every person guilty of robbery shall be punished 
by imprisonment in the territorial prison for a.term of not less than 
five years, and which may be extended to life. 

Sec. 61. Every person who shall feloniously steal, take, and 
carry away, lead, or drive away the personal goods or property of 
another, of the value of fifty dollars or more, shall be deemed guilty 
of grand larceny; and, upon conviction thereof, shall be punished 
in the territorial prison for a term not less than one year, nor more 
than fourteen years. 

Sec. 62. Every person who shall feloniously steal, take, and 
carry, lead, or drive away the personal goods or property of another, 
under the value of fifty dollars, shall be deemed guilty of petit lar- 
ceny; and, upon conviction thereof, shall be punished by imprison- 
ment in the county jail not more than six months, or by fine not 
exceeding five hundred dollars, or by both such fine and imprison- 
ment, together with costs of suit. 

Sec. 63. That every person who shall feloniously steal, take, 
and carry, lead, or drive away any dog, either of the male or female 
kind, belonging to another, shall be deemed guilty of petit larceny; 
and, upon conviction thereof, shall be punished by imprisonment in 
the county jail not more than six months, or by a fine not exceeding 
one hundred dollars, or by both such fine and imprisonment, together 
with costs of suit. In any judgment rendered for a fine only, the 
judgment shall provide that, unless the same be paid; the defendant 
shall be imprisoned in the county jail, at the rate of one day for 
every two dollars of the fine. f 

Sec. 64. Bonds, promissory notes, bank notes, bills of exchange, 
or other bills, orders, drafts, checks, receipts, or certificates, or war- 
rants for or concerning money, goods, or property, due or to become 
due, or to be delivered, or\any public security issued by the United 
States or by this territory, and any deed or writing containing a con- 
veyance of land or valuable contract in force, or any release or defeas- 
ance, or any other instrument whatever, shall be considered personal 
goods, of which larceny may be committed, and the money due 
thereon or secured thereby, and remaining unsatisfied, or which, in 
any event or contingency, might be collected thereon, or the value 
of the property transferred or affected thereby, as the case may be, 
shall be deemed the value of the article stolen. 

Sec. 65. Every person, who, for his own gain, or to prevent the 
owner from again possessing his property, shall buy or receive stolen 
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goods, or anything, the stealing of which is declared to be larceny, 
or property obtained by robbery, burglary, or embezzlement, know- 
ing the same so to have been obtained, shall, upon conviction, be 
imprisoned in the territorial prison for a term not exceeding five 
years, or by a fine not exceeding one thousand dollars, or by both 
such fine and imprisonment; and every such person may be tried, 
convicted, and punished, as well before as after the trial of the 
principal. No person convicted of the offense specified in this sec- 
tion shall be condemned to imprisonment in the territorial prison 
unless the value of the thing bought or received shall amount to 
fifty dollars, but the same shall be punished as provided in cases of 
petit larceny. 

Sec. 66. All property obtained by larceny, robbery, burglary, 
or embezzlement, shall be restored to the owner, and no sale, 
whether in good faith on the part of the purchaser, or not, shall 
divest the owner of his right to such property. Such owner may 
maintain his action, not only against the felon, but against any 
person in whose possession he may find the property. 

Sec. GT. Every person bringing any goods or property into this 
territory, taken by himself, or which he knew was taken by another 
in another territory or state, by robbery, burglary, embezzlement, 
or larceny, shall, upon reasonable cause being shown to a magistrate 
to induce him to believe that the accused has brought such goods 
or property into this territory, taken in either of the ways aforesaid 
in another territory or state, be committed to the county jail, to 
await a requisition from the governor of the territory or state 
whence such goods or property were brought as aforesaid into this 
territory : provided, that such person shall not be detained in such 
custody longer than a period of twelve weeks. 

Sec. 68. Every person who shall mark or brand, alter or deface 
the mark, or brand of any horse, mare, colt, jack, jennet, mule, or 
any one or more head of neat cattle, or sheep, goat, hog, shoat, or 
pig, not his or her own property, but belonging to some other person, 
or cause the same to be done, with intent thereby to steal the same, 
or to prevent the identification thereof by the true owner, shall, on 
conviction thereof, be punished by imprisonment in the territorial 
prison, for a term not less than six months, nor more than five 

ears. 
Á Nec. 69. Every servant, officer, or person employed: in any 
public department, station, or office of the government of this terri- 
tory, or of any county of this territory, or in any office of a corpo- 
rate body, who shall embezzle, steal, secrete, or fraudulently take 
and carry away any money, goods, chattels, effects, books, or book 
of record, or of account, bond or bonds, promissory note or notes, 
bank bill or notes, or any other writing or security for the payment 
of money or property, of whatever description it may be, being the 
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property of said territory, county, or corporate body, shall, on con- 
viction thereof, be punished by imprisonment in the territorial prison, 
for a period of time not less than one year, nor more than ten years. 

Sec. 70. If any officer or person who now is or hereafter may 
be intrusted by law to collect, disburse, or receive, or safely keep 
any money or moneys, revenue or revenues, belonging to this terri- 
tory, to the school fund of this territory, to the school fund of any 
county or township of any county in this territory, to any canal, 
turnpike, or railroad fund of this territory, or any county thereof, 

„Or to any fund for the improvement of any public road or roads, 
river, creek, or other water course bordering on or within this terri- 
tory, or to any other fund now bheing or hereafter to be established 
by law, for public purposes, and who shall fail or refuse to pay over 
all moneys, warrants, bills, notes, and orders, which any such officer 
or person shall receive for disbursement, and has not disbursed, or 
shall collect or shall receive for safe keeping, belonging to this terri- 
tory, to any county of this territory, or to any such fund as afore- 
said, when such officer or person shall thereto be required by law, 
and demand duly made by the successor or successors of such 
officer, or person in office, or by the officer or person to whom such 

“money, warrant, bills, notes, or orders ought, by law, to be paid 
over, or his or their attorney or agent, duly authorized in writing, 
signed and acknowledged, if such demand be practicable, every 
such officer or person shall, on conviction thereof, be punished by 

- imprisonment in the territorial prison, for a term not less than one 
year nor more than two years: provided, that no person shall be 
imprisoned in the territorial prison, under this section, unless the 
money not paid over shall amount to more than one hundred dollars,- 
or if it appear that such failure or refusal shall be occasioned by 
unavoidable accident or loss. Every person convicted under the 
provisions of this section shall forever thereafter be disqualified from 
holding any office of honor, trust, or profit in this territory. 

Sec. 71. That if any officer of the territory, or of any county, 
city, or town in this territory, charged with the safe keeping, trans- 
fer, or disbursement of public moneys, shall convert to his own use, 
in any way whatever, or shall use, by the way of investment in any 
kind of property or merchandise, or shall loan, with or without 
interest, any portion of the public moneys, bonds, or other evidences 
of indebtedness of the territory, intrusted to him for safe keeping, 
transfer, or disbursement, or any other purpose, every such act shall 
be deemed and adjudged to be an embezzlement of so much of said 
moneys as shall be thus taken, converted, invested, used, or loaned, 
which.is hereby declared to be felony; and the neglect or refusal to 
pay over on demand any public moneys in his hands, upon the pre- 
sentation of a draft, or order, or warrant, drawn upon him by the 
proper officer, or any officer authorized by law, and signed by such 
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officer, or to transfer or disburse any such moneys, promptly, 
according to law, on the legal requirement of any officer authorized 
to make such requirement, shall be prima facie evidence of such 
conversion to his own use of the public moneys as may be in his 
hands. All persons advising, or knowingly and willfully participat- 
ing in such embezzlement, upon being convicted thereof before any 
court of this territory, of competent jurisdiction, shall, for every 
such offense, forfeit and pay to the territory a fine equal to the 
amount embezzled, and shall suffer imprisonment in the territorial 
prison for a term not less than one year nor more than five years., 

Sec. 72. Every person who shall fraudulently or maliciously 
tear, burn, efface, cut, or in any way destroy any debt, lease, bond, 
will, or any other writing sealed, or any bank bill, or note, check, 
warrant, or certificate, for the payment of money or other thing, or 
the delivery of goods, or any certificate or other public security of 
this territory, or of the United States, or of any state or territory, 
for the payment of money, or any receipt, acquittance, release, or 
defeasance, discharge of any debt, suit, or other demand, or any 
transfer, or assurance of money, stock, goods, chattels, or other 
property, or any letter of attorney, or other power, or any day 
book, or other book, or account, or any agreement or contract what- 
soever, with intent to defraud, prejudice, or injure any person or 
body corporate, shall, upon conviction thereof, be punished by im- 
prisonment in the territorial prison, for a term not less than one year 
nor more than five years. 

Src. 73. Every person who shall willfully or maliciously remove 
any monument of stone, wood, or other durable material, erected 
_ for designating the corner, or other point, or any post or stake fixed 
or driven in the ground for the purpose of designating a point in 
the boundary of any lot or tract of land, or alter the marks on any 
tree, post, or other monument, made for the purpose of designating 
any point, course, or line, in the boundary of any lot or tract of land, 
or shall cut down or remove any tree upon which such marks shall 
be made for such purpose, with the intent to destroy such marks, 
shall, upon conviction, be adjudged guilty of a misdemeanor, and 
punished by fine not less than one hundred nor more than five 
hundred dollars, or by imprisonment in the county jail for a term 
not less than one month, nor more than six months, or both such 
fine and imprisonment, together with costs of suits. 

Sec. 74. If any clerk, apprentice, or servant, or other person, 
whether bound or hired, to whom any money, or goods or chattels, 
or other property, shall be intrusted by his master or employer, 
shall withdraw himself from his master or employer, and go away 
with the money, goods, chattels, or other property, or any part 
thereof, with intent to steal the same, and defraud his master or 
employer thereof, contrary to the confidence and trust in him reposed 
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by his said master or employer, or being in the service of his said 
master or employer, shall embezzle the said money, goods, or chat- 
tels, or property, or any part thereof, or otherwise shall convert the 
same to his own use, with like purpose to steal the same, every . 
person so offending shall be punished in the manner prescribed by 
law, for feloniously stealing property of the value of the articles so 
taken, embezzled, or converted. 

Sec. 75. If any bailee of any money, goods, or property, shall 
- convert the same to his own use, with intent to steal the same, he 
shall be deemed guilty of grand or petit larceny, according to the 
amount of the money, or value of the goods, chattels, or property 
so converted, in the same manner as if the original taking had been 
felonious, and on conviction thereof, shall be punished accordingly. 

Sec. 76. If any lodger shall take away, with intent to steal, 
embezzle, or purloin, any bedding, furniture, goods, or chattels, 
which he is to use in or with his lodging, he shall be deemed to be 
guilty of grand or petit larceny, according to the value of the 
property so taken, and on conviction, shall be punished accordingly.’ 


VIL. FORGERY AND COUNTERFEITING. 


Sec. TT. Every person who shall falsely make, alter, forge, or 
counterfeit, any record, or other authentic matter of a public nature 
or character, letters patent, deed, lease, indenture, writing, obliga- 
tory, will, testament, codicil, annuity, bond, covenant, bank bill or 
note, post note, check, draft, bill of exchange, contract, promissory 
note, due bill for the payment of money or property, receipt for 
money or property, power of attorney, any auditor’s warrant for 
the payment of money at the treasury, county order or warrant, or 
request for the payment of money, or the delivery of goods or 
chattels of any kind, or for the delivery of any instrument of writ- 
ing, or receipt for money or goods, or. any acquittance, release, or 
discharge, of any debt, account, suit, action, demand, or other 
thing, real or personal, or any transfer of assurance of money, 
stock, goods, chattels, or other property whatever, or any letter of 
attorney, or other power to receive money, or to receive or transfer 
stock or annuities, or to let, lease, dispose of, alien, or convey, any 
goods or chattels, lands or tenements, or other estate, real or per- 
sonal, or any acceptance or indorsement of any bill of exchange, 
promissory note, draft, order, or assignment of any bond, writing 
obligatory, or promissory note, for money or other property, or shall 
counterfeit or forge the seal or handwriting of another, with intent 
to damage or defraud any person or persons, body politic or cor- 
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porate, whether the said person or persons, body politic or corporate, 
reside in or. belong to this territory or not, or shall utter, publish, 
pass, or attempt to pass, as true and genuine, any of the above- 
named false, altered, forged, or counterfeited matters, as above 
specified and described, knowing the same to be false, altered, 
forged, or counterfeited, with intent to prejudice, damage, or 
defraud any person or persons, body politic or corporate, whether 
the said person or persons, body politic or corporate, reside in this 
territory or not—every person so offending shall be deemed guilty 
of forgery, and upon conviction thereof, shall be punished by im- 
prisonment in the territorial prison for a term not less than one year 
nor more than fourteen years. 

Sec. 78. Every person who shall counterfeit any of the species 
of gold or silver coin now current or that shall hereafter be current 
in this territory, or shall pass or give in payment such counterfeit 
coin, or permit, cause, or procure the same to be uttered or passed, 
with intention to defraud any person or persons, body politic or cor- 
porate, knowing the same to be counterfeited, shall be deemed to 
be guilty of counterfeiting, and upon conviction thereof, shall be 
punished by imprisonment in the territorial prison for a term not 
less than one year nor more than fourteen years. 

Sec. 79. Every person who shall have in his possession, or 
receive for any other person, any counterfeit gold or silver coin or 
coins of the species now current, or hereafter to be current in this 
territory, with intention to utter or pass the same, or permit, cause, 
or procure the same to be uttered or passed, with intention to 
defraud any person or persons, body politic or corporate, knowing 
the same to be counterfeit, and being thereof duly convicted, shall 
be punished by imprisonment in the territorial prison for a term not 
less than one nor more than fourteen years. 

Sec. 80. That every person who shall knowingly and willfully 
forge or counterfeit, or cause or procure to be forged or counter- 
feited, upon any goods, wares, or merchandise, the private stamps 
or labels of any mechanic or manufacturer, with intent to defraud 
the purchasers or manufacturers of any goods, wares, or merchan- 
dise whatsoever, shall, on conviction thereof, be deemed guilty of 
a misdemeanor, and shall be punished by imprisonment in the 
county jail for a term not exceeding six months, or by a fine not 
less than one hundred, nor more than five hundred dollars, or by 
bothgsuch fine and imprisonment, together with costs of suit. 

Sec. 81. That any person who shall sell any goods, wares, or 
merchandise, having thereon any forged or counterfeit stamps or 
labels, purporting to be the stamps or labels of any mechanic or 
manufacturer, knowing the same to be forged or counterfeited, 
without disclosing the fact to the purchaser, shall, on conviction 
thereof,.be deemed guilty of a misdemeanor, and shall be punished 
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by imprisonment in the county jail for a term not exceeding five 
months, or by fine not less than one hundred dollars, nor more 
than six hundred dollars, or both such fine and imprisonment, 
together with costs of suit. - 

Sec. 82. Every person who shall have in his possession, or 
shall receive from any other person any forged promissory note-or 
notes, or bank bills, or bills for the payment of money or property, 
with intention to pass the same or procure the same to be uttered 
or passed, with intent to defraud any person or persons, body poli- 
tic or corporate, whether such person or persons, body politic or 
corporate, reside in or belong to this territory or not, knowing the 
same to be forged or counterfeited ; or shall have and keep in his 
possession any blank or unfinished note or bank bill, made in the 
form or similitude of any promissory note or bill for payment of 
money or property, made to be issued by any incorporated bank or 
banking company, with intention to fill up and complete such blank 
and unfinished note or bill, or to permit, or cause or procure the 
same to be filled up and completed, in order to utter or pass the 
same, or to permit or cause or procure the same to be uttered 
and passed, to defraud any person or persons, body politic or cor- 
porate, whether in this territory or elsewhere, shall, on conviction 
thereof, be punished by imprisonment in the territorial prison for a 
term not less than one year nor more than fourteen years. 

Sec. 88. Every person who shall make, pass, utter, or publish, 
with an intention to defraud any other person or persons, body pol- 
itic or corporate, either in this territory or elsewhere, or with the 
like intention shall attempt to pass, utter, or publish, or shall have 
in his possession with the intention to utter, pass, or publish, any 
fictitious bill, note, or check, purporting to be the bill, note, 
or check, or other instrument in writing for the payment of money 
or property, of some bank, corporation, copartnership, or indi- 
vidual, where, in fact, there shall be no such bank, copartner- 
ship, or individual in existence, the said person knowing the said 
note, bill, check, or instrument in writing for the payment of money 
or property to be fictitious, shall be deemed guilty of forgery, 
and on conviction thereof, shall be punished by imprisonment in 
the territorial prison for a term not Jess than one nor more than 
fourteen years. 

Sec. 84. Every person who shall make, or knowingly have in 
his possession any die or dies, plate or plates, or other thing what- 
ever made use of in counterfeiting the coin now made current or 
hereafter to be made current in this territory, or in counterfeiting 
bank notes or bills, upon conviction thereof, shall be punished by 
Imprisonment in the territorial prison for a term not less than one 
year nor more than fourteen years; and all such dies, plates, appa- 
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ratus, paper, metal, or machine, intended for the purpose aforesaid, 
shall be destroyed. 

Sexo. 85. On the trial of any person for forging any bill or note, 
purporting to be the bill or note of some incorporated company or 
bank, or for passing or attempting to pass, or having in possession 
with intent to pass, any such forged bill or note, it shall not be 
necessary to prove the incorporation of such bank or company by 
the charter or act of incorporation, but the same may be proved by 
general reputation. 

Sec. 86. Persons of skill shall be competent witnesses to prove 
that such bill or note is forged or counterfeited. 

Sec. 87. Every person who shall fraudulently forge or counter- 
feit the seal of this territory, or the seal of any court or public 
officer by law entitled to have and use a seal, or seal of any corpo- 
ration, and shall make use of the same, or shall forge or counterfeit 
the signature of any public officer or seal of any corporation, or 

-shall unlawfully and corruptly, and with evil intent, affix any of the 
true seals to any commission, deed, warrant, pardon, certificate, or 
other writing, or who shall have in his possession or custody any 
such counterfeit seal, and shall willfully conceal the same, knowing 
it to be falsely made and counterfeited, and shall thereof be con- 
victed, shall be punished by imprisonment in the territorial prison 
for a term not less than one year nor more than fourteen years. 

Sec. 88. If any person shall counterfeit any kind or species of 
gold dust, or silver, gold bullion, or bars, lumps, pieces, or nuggets 
of gold or silver, or description whatsoever of uncoined gold or 
silver currently passing in this territory, or shall alter or put off 
any kind of uncoined gold or silver mentioned in this section, or if 
any person shall mix or adulterate, or cause to be mixed any coun- 
terfeit composition or metal with gold dust, or cither in or with 
amalgam, knowing the said metal, composition, or imitation to be of 
less value than gold dust, or if any person shall offer to exchange, 
sell, or in any manner attempt to dispose of the same, knowing 
said gold dust to be mixed with said metal, composition, or counter- 
feit gold dust, other than to a proper officer of the law, for the 
purpose of defrauding any person or persons, body politic or cor- 
porate, or shall make any instrument for counterfeiting any kind of 
uncoined gold or silver as aforesaid, knowing the purpose for which 
such instrument was made, or shall knowingly have in his posses- 
sion, and secretly keep any instrument for the purpose of counter- 
feiting any kind of uncoined gold or silver as aforesaid, every such 
-person so offending shall be deemed guilty of counterfeiting, and 
upon conviction thereof shall be punished by imprisonment in the 
territorial prison for a term of not less than one year nor more than 
fourteen years. 

Szo. 89. Every person who shall have in his possession or 
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receive for any other person, any counterfeit gold dust, silver, gold, 
bullion or bars, lumps, pieces or nuggets of gold or silver, or any 
description whatsoever of uncoined gold or silver currently passing 
in this territory, or entering in anywise into the circulating medium 
of this territory, with the intention to pass, utter, or put off the 
same, or permit, cause, or procure the same to be uttered or passed 
with the intention to defraud any person or persons, body politic or 
corporate, knowing the same to be counterfeit, and being thereof 
duly convicted, shall be punished by imprisonment in the territorial 
prison for a term of not less than one year nor more than fourteen 
years. 


VOI. CRIMES AND OFFENSES AGAINST PUBLIC JUSTICE. 


‘Sec. 90. Every person having taken a lawful oath or.made 
affirmation in any judicial proceeding, or in any other matter where, 
by law, an oath or affirmation is required, who shall swear or affirm, 
willfully, corruptly, and falsify in a matter material to the issue or 
point in question, or shall suborn any person to swear or affirm as 
aforesaid, shall be deemed guilty of perjury, or subornation of per- 
jury, as the case may be; and upon conviction thereof shall be 
punished by imprisonment in the territorial prison for a term of not 
less than one year nor more than fourteen years. 

Sec. 91. Every person who by willful and corrupt perjury, or 
subornation of perjury, shall procure the conviction and execution 
of any innocent person, shall be deemed guilty of murder, and 
upon conviction thereof shall suffer the punishment of death. 

Src. 92. {If any person or persons shall directly or indirectly 
give any sum of money or any other bribe,present, or reward, or 
any promise, contract, obligation, or security for the payment or 
delivery of any money, present, reward, or any other thing, fto 
obtain or procure the opinion, judgment, or decree of any judge*or 
justice of the peace,jacting within this territory, or to corrupt, 
induce, or influence*such judge or justice of the peace to be more 
favorable to one side than to the other, in any suit, matter, or 
cause pending or to be brought before him or them; or shall 
directly or indirectly give any sum or sums of money, presents, or 
rewards, or any promise, contract, obligation, or security for the 
payment or delivery of any money, present, or reward, or any 
other thing, to obtain, procure, or influence any member of the 
legislative assembly, or to incline, induce, or influence any such 
member of the legislative assembly to be more favorable to one side 
than the other, on any question, election, matter, or other thing 
pending or to be brought before the legislature, or either house 
thereof, the person so giving any money, bribe, present, or reward, 
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promise, contract, obligation, or security, with interest and for the 
purpose aforesaid, and the judge, justice of the peace, or member 
of the legislative assembly who shall accept or receive the same, 
shall be deemed guilty of bribery ; and on conviction shall be pun- 
ished by imprisonment in the territorial prison for a term not less 
than one year, nor more than ten years, and shall be disqualified 
from holding any office of honor, trust, or profit in this territory. 

Sec. 93. { If any person shall directly or indirectly, give any 
sums of money, or any other bribe, present, or reward, or any prom- 
ise, contract, or security for the payment of any money, present, or 
reward, or any other thing to any judge, justice of the peace, 
sheriff, coroner, clerk, constable, jailor, attorney general, district or 
county attorney, member of the legislative assembly, or other 
officer, ministerial or judicial, or assessor, (but such fees as are 
allowed by law) the person so giving and the officer so receiving 
any money, bribe, present, reward, promise, contract, obligation, or 
security, shall be deemed guilty of bribery; and on conviction 
thereof shall be punished by imprisonment in the territorial prison 
for a term of not less than one year, nor more than ten years, and 
shall be disqualified from holding any office of honor, trust, or profit 
in this territory. 

Sec. 94.” Every person who shall offer or attempt to bribe any 
member of the legislative assembly, judge, justice of the peace, 
sheriff, coroner, clerk, constable, jailor, attorney general, district or 
county attorney, or other ministerial or judicial officer or assessor 
in any of the cases mentioned in the two preceding sections ; and 
every member of the legislative assembly, judge, justice of the 
peace, sheriff, coroner, clerk, constable, jailor, attorney general, dis- 
trict or county attorney, or other ministerial or judicial officer, or 
assessor, who shall propose or agree to receive a bribeyin “any of 
the cases mentioned in either of the two preceding sections, shall, 
on conviction, be imprisoned in the territorial prison for a term not 
less than one year, nor more than five years, and shall be disquali- 
fied to hold any office of honor, trust, or profit in this territory. 

Sec. 95. If any judge, justice of the peace, sheriff,-coroner, 
clerk, recorder, or other public officer or assessor, or any person 
whatsoever, shall steal, embezzle, corrupt, alter, withdraw, falsify, 
avoid, any record, process, charter, gift, grant, conveyance, bond, 
or contract, or shall knowingly and willfully take off, discharge or 
conceal, any issue, forfeited recognizance, or other forfeiture, or 
shall forge, deface, or falsify any document or instrument recorded, 
or any registered acknowledgment or certificate, or shall alter, 
deface, or falsify any minute, document, book, or any proceeding 
whatever of, or belonging to, any public office in this territory, the 
person so offending and being thereof duly convicted, shall be pun- 
ished by imprisonment in the territorial prison for a time not less 
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than one year, nor more than ten years, and be fined in any sum 
not exceeding five thousand dollars. 

Sec. 96. Every sheriff, or jailor, or person, who;shall be guilty 
of willful inhumanity or oppression to any prisoner tnder his care 
or custody, shall be fined in any sum not exceeding two thousand 
dollars and shall be removed from office. 

Sec. 97. If any officer, whose office shall be abolished by law, 
or who after the expiration of the time for which he may be ap- 
pointed or elected, or after he shall have resigned or been legally 
removed from office shall willfully and unlawfully withhold or detain 
from his successor, or other person entitled thereto by law, the 
records, papers, documents, or other writing appertaining or belong- 
ing to his office, or mutilate or destroy, or take away the same, the 
person so offending, shall, on conviction, be punished by imprison- 
ment in the territorial prison for a term not less than one year, nor 
more than ten years. The provisions of this section shall apply to 
any person who shall have such records, documents, papers, or 
other writings, in his, her, or their possession, and shall willfully 
mutilate, destroy, withhold, or detain the same as aforesaid. 

Sec. 98. Every person who shall falsely represent or personate 
another, and“in such assumed character shall marry another, become 
bail or security for any party, in any proceeding, civil or criminal, 
before any court or officer authorized to take such bail or surety, or 
confess any judgment, or acknowledge the execution of any con- 
veyance of real estate, or of any other instrument which by law 
may be recorded, or do any other act in the course of any suit, 
proceeding, or prosecution, whereby the person so represented 
or personated may be made liable, in any event, to the payment 
of any debt, damages, costs, or sum of money, or his right or inter- 
est may in any manner be affected, shall, upon conviction, be pun- 
ished by imprisonment in the territorial prison for a term not less 
than one year, nor exceeding two years, or by fine not exceeding 
five thousand dollars. 

Sec. 99. Every person who shall falsely represent or personate 
another, and in such assumed character, shall receive any money, 
or valuable property of any description, intended to be delivered to 
the person so personated, shall, upon conviction, be punished in the 
same manner and. to the same extent as for feloniously stealing the 
money or property so received. 

Sec. 100. Ifany person shall knowingly and willfully obstruct, 
resist, or oppose any sheriff, deputy sheriff, coroner, constable, mar- 
shal, policeman, or other officer of this territory, or other person 
duly authorized in serving or attempting to serve any law pro- 
cess or order of any court, judge, or justice of the peace, or any 
other legal process whatever; or shall assault or beat any such 
officer or person, duly authorized in serving or executing, or at- 
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tempting to serve or execute any order or process as aforesaid, 
or for having served or executed, or attempting to serve or 
execute the same, every person so offending shall be fined in any 
sum not exceeding five thousand dollars and punished by impris- 
onment in the territorial prison for a term not less than one year, 
nor more than five years; provided, any officer or person’ what- 
soever that may assault or beat any individual, under color of his 
commission or authority, without lawful necessity so to do, shall, 
on conviction, suffer the same punishment. 

Sec. 101. If any person or persons shall set at liberty or res- 
cue any’ person who shall have been found guilty or convicted of a 
crime, the punishment of which is death, such person on conviction 
thereof, shall be punished by imprisonment in the territorial prison 
for a term not less than one year nor more than fourteen years ; 
and if any person or persons shall set at liberty or rescue any per- 
son who shall have been found guilty or convicted of 4 crime, the 
punishment of which is imprisonment in the territorial, prison or in 
the county jail, the person so offending on conviction thereof, shall 
be sentenced to. the same punishment that would have been inflicted 
on the person so set at liberty or rescued. 

Sec. 102. If any person shall set at liberty or rescue any per- 
son who, before conviction, stands charged or committed for any 
capital offense or any crime punishable in the territorial prison, such 
person so offending shall, on conviction, be fined in any sum not 
exceeding one thousand dollars and imprisoned in the territorial 
prison not less than one year nor exceeding ten years; and if the 
person rescued or set at liberty stands charged, committed or con- 
victed of any misdemeanor, or other offense, punishable by fine or 
imprisonment or both, the person convicted of such rescue or set- 
ting at liberty shall suffer the same punishment that would have 
been inflicted on the person rescued or set at liberty, if he or she 
had been found guilty. 

Sec. 103. If any sheriff, deputy sheriff, or jailor, or any person 
employed by them as a guard, shall fraudulently contrive, procure, 
aid, connive at, or otherwise voluntarily suffer the escape of any 
convict in custody, every such person, on conviction, shall be pun- 
ished by imprisonment in the territorial prison for a term not less 
than one year nor for more than ten years, and fined in a sum not 
exceeding ten thousand dollars. 

Sec. 104. If any person shall carry to any convict imprisoned 
or in custody, or in any county jail or other place where such con- 
vict may be confined, any tool, weapon, or other aid, with intent to 
enable such convict to escape such custody or confinement, whether 
such escape be effected or not, any person sc offending, on convic- 
tion thereof, shall be punished by a fine not exceeding five thousand 
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dollars, or imprisoned in the territorial prison not less than one year 
nor more than five years. ` 

Sec. 105. If any person or persons shall rescue another in 
lawful custody on civil process, such person or persons shall, on 
conviction, be fined in any sum not exceeding one thousand dollars. 

Sec. 106. If any person shall aid or assist a prisoner, lawfully 
detained in custody for any offense against this territory, or who 
shall be lawfully confined by virtue of any civil process, to make 
his or her escape from imprisonment or custody, though no escape 
be actually made; or if any person shall convey or cause to be 
delivered to such prisoner any disguise, instrument, or arms, proper 
to facilitate the escape of such prisoner, any person so offending, 
(although no escape or attempt to escape be actually made) shall, 
on conviction, be punished by a fine not exceeding five thousand dol- 
lars and imprisoned in the territorial prison not less than one year 
nor more than five years. . 

Sec. 107. If any sheriff, coroner, jailor, keeper of a prison, 
constable, or other officer or person whatever, having any prisoner 
in his legal custody, before conviction, shall voluntarily suffer or 
permit such prisoner to escape or go at large, every such officer or 
person so offending shall, on conviction, be fined in any sum not 
exceeding five thousand dollars, and imprisoned in the territorial 
prison not less than one year nor more than five years: provided, 
that if such person be in custody charged with murder or other 
capital offense, then such officer or person suffering or permitting 
such escape shall be punished by imprisonment in the territorial 
prison for any term not less than one year nor more than ten years. 
A negligent escape of a person, charged with a criminal offense, 
before conviction, from the custody of any of the aforesaid officers 
shall be deemed a felony, and he shall be imprisoned in the terri- 
torial prison for a term not less than one year nor more than five 
years, or shall be fined in a sum not less than one thousand nor 
exceeding five thousand dollars. 

Sec. 108. If any sheriff, coroner, keeper of a jail, constable, 
or other officer, shall willfully refuse to receive or arrest any per- 
son charged with a criminal offense, such sheriff, coroner, jailor, or 
constable, or other officer so offending shall, on conviction, be fined 
in any sum not less than one thousand nor more than five thous- 
and dollars, and imprisoned in the territorial prison not exceeding 

ve years, 

Sec. 109. Every person having a knowledge of the actual com- 
mission of any offense punishable by imprisonment in a county jail, 
or by fine, or of any misdemeanor or violation of any statute, for 
which any pecuniary or other penalty is, or shall be, prescribed, 
who shall take any money, property, gratuity, or reward, or any 
engagement or promise therefor upon any agreement or under- 
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standing, express or implied, to componnd or conceal any such 
offense or misdemeanor, or abstain from any prosecution therefor, 
or to withhold any evidence thereof, shall, upon conviction thereof, 
be fined in any sum not exceeding five hundred dollars, or impris- 
oned in the county jail not more than six months: provided, that 
this section shall not apply to those offenses which may lawfully be 
compromised by leave of the court. 

Src. 110. If two or more persons shall conspire, either to com- 
mit any offense, or falsely and maliciously to indict another for any 
offense, or to procure another to be charged or arrested for any such 

“offense, or falsely to move or maintain any suit, or to cheat or 
defraud any person of any property, by any means which, if exe- 
cuted, would amount to a cheat, or to obtain money or property by 
false pretenses, or to cheat or defraud any person of any property, 
by any means which are in themselves criminal, or to commit any 

' aet injurious to the public health, to public morals, or to trade or 
commerce, or for perversion or obstruction of justice, or due admin- 
istration of the laws, they shall, on conviction, be punished by im- 

_ prisonment in the county jail not more than six months, or by a fine 

” of not more than one thousand dollars: provided, that it shall not 
be necessary, to procure conviction under this section, to prove any 
overt act done in pursuance of such conspiracy. 

Sec. 111. If any person shall willfully take upon himself to 
exercise or officiate in any office or place of another, in this terri- 
tory, without being lawfully authorized thereto, he shall, upon con- 
viction thereof, be fined in any sum not exceeding one thousand 
dollars. 

Sec, 112. Embracery is an attempt to influence a juror or 
jurors corruptly to one side, by threats or menaces, or by promises, 
persuasions, entreaties, money, and the like. Every embracer, who 

@ shall directly or indirectly promise, or offer to any juror, or procure 
any juror to take money, or any other bribe, present, or reward, or 
any contract, obligation, or security for the payment or delivery of 
any money, present, or reward, or any other thing, or shall corruptly 
influence, or attempt to influence, any juror, shall, on conviction, be 
fined in a sum not exceeding five thousand dollars, or imprisoned in 
the territorial prison not less than one year, nor exceeding five 
years; and any juror, convicted of taking any money, present, 
reward, or any other thing, or corruptly being influenced, as afore- 
said, shall suffer the like imprisonment, and be forever disqualified 
to act as a juror. This section shall apply as well to the grand as 
the trial jurors. 

Sec. 113. If any judge, justice of the peace, sheriff, coroner, 
constable, clerk, or other officer, or assessor, of this territory, min- 
isterial or judicial, shall willfully receive or take any fee or reward 
to do or execute his duty as such officer, except such as is or shall 
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be allowed by law; or, if any such officer shall willfully or cor- ` 
ruptly ask or demand, as a condition precedent to the performance 
of his duties as such officer, any fee or reward, except such as shall 
be allowed by law, every such officer so offending shall be deemed 
guilty of extortion ; and, on conviction, shall be fined in any sum 
not less than two hundred dollars, and not more than one thousand 
dollars, and, on conviction, removed from office. 

Suc. 114. If any justice of the peace, or constable of the same 
township, shall, directly or indirectly, purchase any judgment, or 
part thereof, on the docket of such justice, or any docket in his pos- 
session, he shall, upon conviction thereof, be fined in each offense in 
any sum not less than one hundred dollars, nor more than five 

Inindred dollars. 
~ Bec, 115. Every person holding or exercising any office, under 
the laws and constitution of this territory, who shall, for any reward 
or gratuity, paid or agreed to be paid, grant to another the right or 
authority to discharge any of the duties of such office, shall be 
deemed guilty of a misdemeanor; and, on conviction, shall be fined 
in any sum not exceeding five thousand dollars, and shall forfeit his 
office, and_be disabled from holding such office; and every person 
who shall give, and make any agreement to give, any reward or 
gratuity, in consideration of any such grant or deputation, shall, 
upon conyiction, be fined in any sum not less than five hundred, nor 
exceeding five thousand dollars. : 

Sec, 116. If any person shall, knowingly, send or deliver any 
letter or writing, threatening to accuse another of-a crime or misde- 
meanor, or to expose or publish any of his infirmities or failings, 
with intent to extort money, goods, chattels, or other valuable things, 
or threatening to maim, wound, kill or murder, or to burn or destroy 
his house or other property; or to accuse another of a crime or 
misdemeanor, or to expose or publish any of his infirmities, though 
no money, goods, chattels, or valuable thing be demanded, such 
person so offending shall, on conviction, be fined in any sum not 
exceeding five hundred dollars, and imprisoned in the county jail 
not exceeding six months. 

Sec. 117. Every person who shall willfully open or read, or 
cause to be read, any sealed letter not addressed to himself, without 
being authorized so to do, either by the writer of such letter or by 
the person to whom it is addressed; and every person who shall 
maliciously publish the whole or any part of such letter, without the 
authority of the writer thereof or of the person to whom the same 
was addressed, knowing the same to have been opened, shall, upon 
conviction, be punished by fine not exceeding one thousand dollars. 
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YX. OFFENSES AGAINST THE PUBLIC PEACE AND TRANQUILITY. 


Sec. 118. If any person shall willfully and maliciously disturb 
the peace or quiet of any neighborhood or family, by loud or unusual 
noises, or by tumultuous and offensive conduct, threatening, traduc- 
ing, quarreling, challenging to fight, or fighting—every person con- 
victed thereof, shall be fined in a sum not exceeding two hundred 
dollars, or imprisonment in the county jail not exceeding two months, 
together with the costs of suit. 

Sec. 119. If two or more persons assemble for the purpose of 
disturbing the public peace or committing any unlawful act, and do 
not disperse on being desired or commanded so to do by a judge or 
justice of the peace, sheriff, coroner, constable, or other public officer, 
the persons so offending shall, on conviction, be severally fined in 
any sum not exceeding five hundred. dollars, or imprisoned in the 
county jail not exceeding six months. 

Sec. 120. If two or more persons shall, by agreement, fight in 
a public place, to the terror of the citizens of this territory, the per- 
sons so offending shall be deemed guilty of an affrá4y, and shall be 
severally fined in a sum not exceeding two hundred dollars, or im- 
prisoned in the county jail not more than three months. 

Sec. 121. If two or more persons shall assemble together to do 
an unlawful act, and separate without doing or advancing toward it, 
such persons shall be deemed guilty of an unlawful assembly ; and, 
upon conviction thereof, shall be fined severally in a sum not exceed- 
ing two hundred dollars, or imprisonment in the county jail not 
exceeding three months: 

Sec. 122. If two or more persons shall meet to do an unlawful 
act upon a common cause of quarrel and make advances towards it, 
they shall be deemed guilty of a riot, and on n shall be 
severally fined in a sum not exceeding fiye hundred dollars, or im- 
prisonment in the county jail not exceeding six months; and if two 
or more persons shall actually do an unlawful act of violence, either 
with or without a common cause of quarrel, or even do an unlawful 
act in a violent, tumultuous, and ilegal manner, they shall be 
deemed guilty of a riot, and upon conviction thereof, shall be fined 
in any sum not exceeding five hundred dollars each, or by impris- 
pnment in the county jail for any term of time not exceeding six 
months, ‘or by both such fine and imprisonment together with costs 
of suit. 

Src. 128. Every person who shall willfully disquiet or disturb 
any congregation or assembly of people met for religious worship, 
by making a noise or by rude and indecent behavior, or profane 
discourse, within their place of worship, or so near to the same as 
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to disturb the order or solemnity of the meeting, or menace, threat- 
en, or assault any person there being, shall be deemed guilty of a 
misdemeanor and punished by fine not exceeding five hundred 
dollars or by imprisonment in the county jail not excéeding three 
months, together with costs of suit. 

Sro. 124. Every person who shall erect or keep a booth, tent, 
stall, or other contrivance for the purpose of selling or otherwise 
disposing of any wine or spirituous or fermiénted liquors, or any 
drink of which wine, spirituous or fermented liquors form a part, 
within one mile, within any camp or field meeting for religious 
worship during the time of holding such meeting, shall be deemed 
guilty of a misdemeanor, and punished by fine not exceeding five 
hundred dollars. 2 

Sec, 125. If any judge, justice of the peace, sheriff, or other 
officer bound to preserve the public peace, shall have knowledge of 
an intention on the part of any two persons to fight with any deadly 
weapon or weapons, and such officer shall not use and exert his of- 
cial authority to arrest the parties and prevent the deed, every such _ 
officer shall be fined in a sum not exceeding one thousand dollars. 

Src, 126. A libel is a malicious defamation expressed either by 
printing or-by signs or pictures, or the like, tending to blacken the 
memory of one who is dead, or to impeach the honesty, integrity, 
virtue, or reputation, or publish the natural defects of one who is 
alive, and thereby to expose him or her to public hatred, contempt, 
or ridicule ; every person, whether the writer or publisher, convicted 
of the offense, shall be fined in a sum not exceeding five thousand 
dollars, or imprisonment in the county jail not exceeding six months. 
In all prosecution for libel, the truth may be given in evidence to 
the jury, and if it shall appear to the jury that the matter charged 
as libelous is true, and was published with good motive and for just- 
ifiable ends, the party shall be acquitted; and the jury shall have 
the right to determine the law and the fact. 


Xx. OFFENSES AGAINST PUBLIC MORALITY, HEALTH, AND POLICE. 


Sec. 127. Bigamy consists in having two wives or two husbands 
at one and the same time, knowing that the former husband or wife 
is still alive. If any person or persons, within this territory, being 
married, or who shall hereafter marry, do at any time marry any 
person or persons, the former husband or wife being alive, the per- 
son so offending shall on conviction thereof be punished by a fine 
not exceeding one thousand dollars and be imprisoned in the terri- 
torial prison not less than one year nor more than five years. It 
shall not be necessary to ptove either of the said marriages by 
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the register and certificate thereof, or other record evidence, 
but the same may be proved by such evidence as is admissible to 
prove a marriage in other cases; and when such second marriage 
shall have taken place without this territory, cohabitation in this 
territory, after such second marriage, shall be deemed the commis- 
sion of the crime of bigamy. Nothing herein contained shall ex- 
tend to any person or persons, whose husband or wife shall have 
been continually absent from such person or persons for the space 
of five years together prior to the said second marriage, and he or 
she not knowing such husband or wife to be living within that time. 
Also, nothing herein contained shall extend to any person that is, 
or shall be, at the time of the second marriage, divorced by lawful 
authority from the bond of such former marriage, or to any person, 
when the former marriage hath been by lawful authority made void. 

Sec. 128. If any man or woman being unmarried, shall know- 
ingly marry the wife or husband of another, such man or woman- 
shall, upon conviction, be fined not less than one thousand dollars, 
or imprisoned in the territorial prison not less than one nor more 
than two years. 

Sec. 129. Persons being within the degrees of consanguinity 
within which marriages are declared by law to be incestuous and 
void, who shall intermarry with each other, or who slrill commit 
fornication or adultery with each other, shall, on conviction, be 
punished by imprisonment in the territorial prison not less than one 
nor exceeding ten years. 

Sec. 130. If any person shall obstruct, or injure, or cause or 
procure to be obstructed or injured, any public road, or highway, 
or common, street, or alley, of any city, town, or village, or any 
public bridge or causeway, mill-race, mill-dam, or ditch, or public 
river or stream, or shall continue such obstruction, so as to render 
the same inconvenient or dangerous to pass; or shall erect or 
establish any offensive trade, manufacture, or business, or continue 
the same after it has been erected or established; or shall in any- 
wise pollute or obstruct any watercourse, lake, pond, marsh, or 
common sewer, or continue such obstruction or pollution so as to 
render the same offensive or unwholesome to the county, town, city, 
village, or neighborhood thereabouts, every person so offending shall 
upon conviction be fined not exceeding one thousand dollars; and 
every such nuisance may, by order of the court before whom the 
conviction may take place, or of the district court be removed and 
abated by the sheriff of the county. 

Sec. 181. If any person or persons shall knowingly sell any 
flesh of any diseased animal, or other unwholesome provisions, 
or any poisonous or adulterated drink or liquors, every person so 
offending shall be fined not more than five hundred dollars or 
imprisoned in the county jail not more than six months. 
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Seo. 182. If any person shall intentionally deface or obliterate, 
tear or destroy, in whole or in part, any copy or transcript, or 
extract from or of any law of the United States or of this territory, 
or any proclamation, advertisement, or notification set up at any 
place in this territory, by authority of any law of the United States 
or of this territory, or by order of any court, such person on con- 
viction, shall be fined not more than one hundred dollars nor less 
than twenty dollars, or be imprisoned in the county jail not more 
than one month! provided, this section shall not extend to defacing, 
tearing down, obliterating, or destroying any law, proclamation, 
publication, notification, advertisement, or order, after the time for 
which the same was by Jaw to remain set up shall have expired. 

Sec. 138. If any person shall have found upon him or her any 
pick-lock, crow-key, bit, or other instrument or tool, with intent 
feloniously to crack and enter into any dwellinghouse, store, shop, 
warehouse, or other building containing valuable property, or shall 
be found in any of the aforesaid buildings, with intent to steal any 
money, goods, and chattels, every person so offending shall on con- 
viction thereof be imprisoned in the territorial prison for a term not 
less than one year, nor more than five years; and if any person 
shall have upon him or her any pistol, gun, knife, dirk, bludgeon, or 
other offensive weapon, with intent to assault any person, every such 
_ person on conviction shall be fined not more than one hundred dol- 
lars, or imprisoned in the county jail not more than three months. 

Sec. 184. Every male person above eighteen years of age, who 
shall neglect or refuse to join the posse comitatus, or power of the 
county, by neglecting or refusing to aid and assist in taking or 
arresting any person or persons against whom there may be issued 
any process, or by neglecting to aid and assist in retaking any 
person or persons who, after being arrested or confined, may have 
escaped from such arrest or imprisonment, or by neglecting or 
refusing to aid and assist in preventing any breach of the peace 
or the commission of any criminal offense, being thereto lawfully 
required by the sheriff, deputy sheriff, coroner, constable, judge, or 
Justice of the peace, or other officer concerned in the administra- 
tion of justice, shall, upon conviction, be fined in any sum not less 
than fifty nor more than five hundred dollars, or shall be imprisoned 
in the county jail for a period of thirty days, or by both such fine 
and imprisonment. 


x 


XI. OFFENSES COMMITTED BY CHEATS, SWINDLERS, AND OTHER FBAUD- 
ULENT PERSONS. 


Src. 185. All and every person who shall be a party to any 
fraudulent conveyance of any lands, tenements, or hereditaments, 
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. goods or chattels, or any right or interest issuing out of the same ; 
or to any bond, suit, judgment, or execution, contract, or convey- 
ance, had, made, or contrived, with intent to deceive and defraud 
others, or to defeat, hinder, or delay creditors or others of their 
just debts, damages, or demands; or who, being parties as afore- 
said, at any time, shall willingly and willfully put in use, ‘avow, 
maintain, justify, or defend the same, or any of them, as true, and 
done, had, or made, in good faith or upon good consideration, or 
shall alien, assign, or sell any of the lands, tenements, heredita- 
ments, goods, chattels, or other things before-mentioned to him, her, 
or them conveyed as aforesaid, or any part thereof, he, she, or they 
so offending shall, on conviction thereof, be fined in any sum not 
exceeding one thousand dollars, or imprisonment in the county jail 
nat less than six months. 

Sec. 156. If any person, by false representation of his own 
wealth or mercantile correspondence and connections, shall obtain 
a credit thereby, and defraud any person or persons of money, 
goods, chattels, or any valuable thing; or if any person shall cause 
or procure others to report falsely of his wealth or mercantile 
character, and by thus imposing upon any person or persons, obtain 
credit, and thereby fraudulently get into the possession of goods, 
wares, or merchandise, or other valuable thing, every such offender 
shall be deemed a swindler, and, on conviction, shall be sentenced 
to return the property so fraudulently obtained, if it can be done, 
and shall be fined not exceeding one thousand dollars, and imprison- 
ment in the county jail not more than six months. 

Sec. 157. If any person or persons shal] knowingly or design- 
edly, by any false pretense or pretenses, obtain from any other 
person or persons, any chose in action, money, goods, wares, chat- 
tels, effects, or other valuable thing, with intent to cheat or defraud 
any such person or persons of the same, every person so offending 
shall be deemed a cheat, and, in conviction, shall be fined not exceed- 
ing one thousand dollars, and imprisonment in the county jail not 
more than six months, and be sentenced to restore the property so 
fraudulently obtained, if it can be done. 

Sec. 138. Any person or persons, after once selling, bartering, 
or disposing of any tract or tracts of land, town lot or lots, or 
exacting any bond or agreement for the sale of any lands, or town 
lot or lots, who shall again knowingly or fraudulently sell, barter, 
or dispose of the same tract or tracts of land, or town lot or lots, or 
any part thereof, or shall knowingly and fraudulently execute any 
bond or agreement to sell, or barter, or dispose, of the same land, 
or Iot or lots, or any part thereof, to any other person or persons, 
for a valuable consideration, every such offender, upon conviction 
thereof, shall be punished by imprisonment in the territorial prison 
not less than one year nor more than five years. 
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Sec. 189. If any person shall knowingly sell any goods, wares, _ 
or merchandise, or any valuable thing, by false weight or measure, 
or shall knowingly use false measures at any mill, in taking toll for 
grinding corn, wheat, rye, or other grain, he or she shall be deemed 
a common cheat, and, on conviction, shall be fined not exceeding 
two hundred dollars, and imprisonment in the county jail not more 
than six months. ; 

Sec. 140. If any debtor shall frauduleitly remove his prop- 
erty or effects out of this territory, or shall fraudulently sell, con- 
yey, or assign, or conceal his property or effects, with intent to 
defraud, hinder, or delay his creditors of their just rights, claims, 
or demands, he shall, on conviction, be punished by imprisonment 
in the county jail for any term not exceeding six months, or by fine 
not exceeding five thousand dollars, or by both such fine and impris- 
onment. 

Sec. 141. Any person against whom an action is pending or 
against whom a judgment has been rendered for the recovery of 
any personal property or effects, who shall fraudulently conceal, 
sell, or dispose of such property or effects, with intent to hinder, 
delay, or defraud the person bringing such action.or recovering 
such judgment, or shall, with such intent, remove such property or 
effects beyond the limits of the county in which it may be at the 
time of the commencement of such action, or the rendering of such 
judgment, shall, on conviction, be punished as provided in the next 
preceding section. ; 


AIT, FRAUDULENT AND MALICIOUS MISCHIEF, 


Sec. 142. Every person who shall willfully administer any 
poison to any cattle or domestic animal, or maliciously expose any 
poisonous substance, with the intent that the same shall be taken or 
swallowed by any cattle or domestic animal, shall, upon conviction, 
be punished by imprisonment in the territorial prison, not less than 
one year, nor exceeding three years, or by fine not exceeding five 
hundred dollars, or by both such fine and imprisonment. 

Sec, 143. Every person who shall maliciously kill, maim, or 
wound any horse, ox, or other domestic animal belonging to another, 
or shall maliciously or cruelly beat or torture any such animal, 
whether belonging to himself or another, shall, upon conviction, be 
punished by fine of not more than five hundred dollars, or by im- 
prisonment in the county jail not exceeding six months, or both 
_/Such fine and imprisonment; and every person who shall willfully, 
unlawfully, and maliciously destroy, burn, cut, or otherwise injure 
any goods, chattels, or property, of any description whatever, 
belonging to another, shall, upon conviction, be punished by fine of 
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not more than five hundred dollars, or by imprisonment in the 
county jail not exceeding six months, or by both such fine and im- 
prisonment. 

Sec. 144. Every person who shall willfully, unlawfully, and 
maliciously break, destroy, or injure the door or window of any 
dwellinghouse, shop, store, or other house or building, or sever 
therefrom, or from any gate, fence, or inclosure, any part thereof, 
or any material of which it is formed ; or sever from the freehold 
any produce thereof, or anything attached thereto; or pull down, 
injure, or destroy any gate, post, railing, or fence, or any part 
thereof; or cut down, lap, girdle, or otherwise injure, or destroy 
any fruit, or ornamental, or shade tree, being the property of 
another, shall, on conviction, be fined not more than two hundred 
dollars, or imprisoned in the county jail not exceeding six months. 

Sec. 145. Every person who shall willfully and maliciously 
burn, injure, or destroy any pile or raft of wood, plank, boards, or 
other lumber, or any part thereof, or cut loose or set adrift any 
such raft or part thereof; or shall cut, break, injure, sink, or set 


adrift any boat, canoe, skiff, or other vessel or water craft, being - 


the property of another, shall, on conviction thereof, be punished 
by fine not exceeding five hundred dollars, or imprisonment in the 
county jail not exceeding six months. 

Sec. 146. Every person who shall willfully and maliciously cut, 
break, injure, or destroy any bridge, mill-dam, canal, flume, aque- 
duet, reservoir, or other structure, erected to create hydraulic 
power, or to conduct water for mining, manufacturing, or agricul- 
tural purposes, or any embankment necessary to the same or either 
of them; or shall willfully or maliciously make or cause to be made 
any aperture in such dam, canal, flume, aqueduct, reservoir, em- 
bankment, or structure, with intent to injure or destroy the same, 
shall, on conviction thereof, be fined in any sum not more than one 
thousand dollars, or imprisoned in the territorial prison not less than 
one year nor more than two years, or both such fine and imprison- 
ment. - ` 

Sec. 147. If any person shall willfully and intentionally break 
down, pull down, or otherwise destroy, injure in whole or in part, 
any public jail or other place of confinement, every person so 
offending shall, on conviction, be fined in any sum not exceeding ten 
thousand dollars, nor Jess than the value of the said jail or other 
place of confinement so- destroyed, or of such injury as may have 
been done thereto by such unlawful act, and be imprisoned in the 
territorial prison for any term not exceeding five years, nor less than 
one year. 

Sec. 148. If any person or persons shall willfully and intention- 
ally, or negligently and carelessly, set on fire, or cause or procure 
to be set on fire, any wood, prairies, grass, or other lands or grounds 
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in this territory, every person so offending shall, on conviction, 
before any court of competent jurisdiction, be fined in any sum not 
less than one hundred, nor more than five hundred dollars, or by 
imprisonment in the county jail not less than ten days, nor more 
than six months, or by both such fine and imprisonment, in the dis- 
eretion of the jury trying the case; provided, that this section shall 
not extend to any person or persons who shall set on fire any wood, 
prairies, grass, or other lands adjoining to their own farm, house, 
plantation, or inclosure, for the necessary preservation thereof from 
accident or injury by fire, by giving to his, her, or their neighbors 
reasonable notice of such intention. 


XMI. MISCELLANEOUS OFFENSES. 


Sec. 149. If any person or persons, association, company, or 
corporation shall make, issue, or put in circulation any bill, check- 
ticket, certificate, promissory note, or the paper of any bank, to 


—eireulate y, the said person or persons, association, company, 
or corporation, pr the persons forming the same, shall, for the first 


offense, be deemed guilty of a misdemeanor, and for each and every 
subsequent offense be deemed guilty of felony, and shall be punished 
as hereinafter provided. Any person or persons who shall, upon in- 
dictment, be convicted of having violated the provisions of this act, 
shall be punished, for the first offense, by imprisonment in the county 
jail not more than three months, or by fine not exceeding two thousand 
dollars, or by both such fine and imprisonment; and for the second 
and every subsequent offense shall be punished by imprisonment in the 


` territorial prison for a term not less than one year, nor more than 


five years, at the discretion of the court before whom such person 
or persons may be tried and convicted. It shall be the duty of the 
district attorney for each judicial district in the territory to prose- 
cute all offenses against this act. 

Sec. 150. Any person or persons who shall vend, by wholesale 
or retail, any spirituous or malt or vinous liquors, or any goods, 
wares, or merchandise, within any county of this territory, without 
first obtaining a license so to do, as required by law, shall be deemed 
guilty of a misdemeanor ; and, upon conviction thereof, in any court 
of competent jurisdiction, be fined in a sum not less than twenty-five, 
nor more than two hundred dollars, for each and every offense. 
Any justice of the peace of the county in which such offense is 
charged to have been committed, shall have jurisdiction to try and 
determine the same. Upon the trial of any criminal action provided 
for by this act, the defendant shall be deemed not to have procured 
any such license, unless he prove the contrary to the satisfaction of 
the court or jury by whom the same is tried. All fines collected 
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under this act shall be paid into the treasury of the county in which 
the conviction is had. 


XIV. GENERAL PROVISIONS. 


Sec. 151. All offenses recognized by the common law as crimes, 
and not here enumerated, shall be punished, in case of felony, by 
imprisonment in the territorial prison for a term not less than one 
year nor more than five years; and in case of misdemeanors, by 
imprisonment in the county jail for a term not exceeding six months 
nor less than one, or by fine not exceeding five hundred dollars, or 
by both such fine and imprisonment. And whenever any fine is 
imposed by any felony or misdemeanor, whether such be by statute 
or at common law, the party upon whom the fine is imposed shall be 
committed to the county jail, when not sentenced to the territorial 
prison, until the fine is paid; and he shall be imprisoned at the rate 
of one day for each two dollars until such fine is paid. 

Sec. 152. Until a territorial prison is provided, the county jail 
of each county shall be deemed the territorial prison. 

Sec. 153. A sentence of imprisonment in the territorial prison, 
for a term less than life suspends all civil rights of the person so 
sentenced during the term of imprisonment, and forfeits all public 
offices and all private trusts, authority, and powers; and the person 
sentenced to such imprisonment for life shall thereafter be deemed 
civilly dead. i 

Sec. 154. When the term “ person” is used in this act to des- 
ignate the party whose property may be the subject of any offense, 
such term shall be construed to include the United States, this ter- 
ritory, or any other state or territory, government, or county, which 
may lawfully own any property within this territory, and all public 
and private corporations, as well as individuals. 

Sec. 155. ‘The provisions of this act shall extend to females. 

Sec. 156. When any intent to injure, defraud, or cheat, is 
required by law to be shown in order to constitute any offense, it 
shall be sufficient if such intent be to injure, defraud, or cheat the 
United States, this territory, or any other state, territory, or county, 
or the government or any public office thereof, or any county, city, 
or town, or any corporation, body politic, or private individual. 

Sec. 157. If any person who has been sentenced to confinement 
in the territorial prison by any court having competent authority 
within this territory, shall escape therefrom, or shall be charged 
with murder, or the perpetration of any crime punishable with 
death, the governor is authorized upon satisfactory evidence of the 
guilt of the accused, to offer a reward for his or her apprehension, 
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which reward shall not exceed the sum of one thousand dollars, and 
shall be paid out of the territorial treasury. 

Sec. 158. Every person whọ shall attempt to commit a public 
offense, and in such attempt shall do any act toward the commission 
of such offense, but shall fail in the perpetration thereof, or shall be 

revented or intercepted in executing the same, upon conviction 
thereof, shall, in cases where no provision is.made by law for the 
punishment of such attempt, be punished as follows: First. If the 
offense so attempted to be committed be such as is punishable by 
death, or by imprisonment in the territorial prison for a term which 
may extend to life, the person convicted of such attempt shall be 
punished by imprisonment in the territorial prison not exceeding ten 
years. Second. If the offense so attempted is a misdemeanor, the 
person so convicted of such attempt shall be punished by a fine not 
exceeding one-half of the largest amount, or by imprisonment in the 
county jail or territorial prison, as the case may be, for a term not 
exceeding one-half of the longest time „prescribed by law upon a 
conviction of the offense so attempted.. Third. If the offense so 
attempted is a felony, not punishable by death, or imprisonment 
which may extend to life, the person convicted of such offense shall 
be punished by imprisonment in the territorial prison for a term not 
exceeding one-half the longest time which may be imposed upon a 
conviction of the offense so attempted. 

Sec. 159. Nothing in this act shall be construed to affect any 
criminal proceedings or prosecution now pending in any of the courts 
of this territory, but the same shall be prosecuted to judgment and 
execution in the same manner as if the act had not been passed ; and 
all persons charged, or who may hereafter be charged, with crimes 
or misdemeanors under the laws now in force, shall be prosecuted 
to the same extent that they might have been had no act on the 
subject been passed. 

Sec. 160. Whenever any person is convicted of any crime, 
punishable by the laws of this territory in the territorial prison, and 
shall be duly sentenced by the court or judge, such sentences shall 
include, and is hereby made to include, “ hard labor,” during the 
continuance of such sentence. . 

Sro. 161. That an act entitled an act concerning crimes and 
punishments, approved February 4th, 1864, be and the same is here- 
by repealed. 

Sec. 162. This act to take effect from and after its approval 
by the Governor. 


Approve December 21st, A.D. 1864. 


CHAPTER IV. 


AN ACT 


TO PROVIDE A UNIFORM SYSTEM OF TERRITORIAL AND COUN- 
TY REVENUE, AND FOR THE ASSESSING AND COLLECTING 
THE SAME. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


1. Territorial and county tax, power to levy. 

2, County commissioners to assess assessment roll. 
8. Taxes alien; property exempt from. 

4. Real estate defined, etc. 


SECTION 


Section 1. An annual ad valorem tax of seventy ¢ents upon 
each one hundred dollars value of taxable property, forj territorial 
purposes, upon the assessed value of all property in thig territory, 
not by this act exempted from taxation, is hereby levied and directed 
to be collected and paid; and upon the same property, the board of 
commissioners of each county is also hereby authorize 
powere to levy and collect, annually, a tax for county expenditures, 
not exceeding one hundred and fifty cents on each oe hundred 
dollars; and upon the same property, the board of co: 
of each county is also hereby authorized and empowe 
and collect annually, such additional and special taxes, 
of this territory may authorize, or require them to levy and collect: 
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provided, however, that whenever the board of commissioners levy 
any tax, they shall cause such levy to be entered.on the record of 
their proceedings, and shall direct their clerk to deliver a certified 

. copy thereof to the assessor, tax collector, auditor, and treasurer, 
each of whom shall file said copy in his office. 

Sec. 2. The board of county commissioners of each county 
shall, prior to the first Monday of May, unless otherwise provided 
by special act, annually assess the amount of taxes that shall be 
levied for county purposes, designating the number of cents which 
shall, on each one hundred dollars of taxable property, real-or 
personal, be levied for each purpose; and shall add thereto the 
amount- levied by law on each one hundred dollars of taxable prop- 
erty, real or personal, for either territorial or county purposes. All 
taxes levied under the provisions of this act, except as hereinafter 
provided, shall be paid in the legal coin of the United States, or in 
foreign coin at the value fixed for such coin by the laws of the 
United States, or in gold dust or bullion at its coin value, which in 
all cases shall be decided by the collector: provided, however, that 
county taxes levied in accordance with the provisions of any special 
act may be collected in such funds as in such special act may be 
provided: provided, further, that nothing in this act shall be con- 
strued so as to prohibit any county, city, or town, from levying and 
collecting general or special taxes in accordance with the provisions 
of its charter, or of any special act. ‘The board of commissioners of 
the respective counties shall, prior to the first Monday in May, each 
year, cause to be prepared suitable and well-bound books for the 
use of the assessor, in which he shall enter his tax list, or assess- 
ment roll, as hereinafter provided ; said books shall contain suitable 
printed or written heads, and be ruled to conform with the form of 
the assessment roll, as provided in this act. The county commis- 
sioners shall set aside from the amount so paid into the county 
treasury, in coin, gold dust, or bullion, for county purposes, a sum 
not exceeding ten per cent., to meet and pay in cash all the current 
expenses of the court house, the-jail, and the offices of the several 
county officers, for lights, fuel, stationery, food for prisoners, repairs 
of buildings. And they shall, at each regular session, audit and 
allow all just and reasonable claims against such fund, and if at any 
time the commissioners find that they have set aside a greater amount 
than necessary, they shall order the surplus transferred to the gen- 
eral fund. 

Src. 8. Every tax levied under the provisions or authority of 
this act, is hereby made a lien against the property assessed, which 
len shall attach on the first Monday in May in each year, on all 
property then in this territory, and on all other property whenever 
it reaches the territory, and shall not be satisfied or removed until 
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the taxes are all paid, or the property has absolutely vested in a 
purchaser under a sale for taxes. l 

Sec. 4. All property in this territory shall be taxed as real or 
personal property. The term real property, as used in this act, 
shall include lands and all unmovable property thereon. The term 
personal property, as used in this act, shall include all property 
except “real property.” All property in this territory shall be 
subject to taxation, except: First. All land and lots of ground, 
with buildings, improvements, and structures thereon, belonging to 
the territory, or any municipal corporation, or to any county of the 
territory ; and all lands belonging to the United States, or to this 
territory ; and all buildings and improvements belonging to the 
United States, or to this territory. Second. Courthouses, jails, 
town halls, houses occupied by fire and military companies and their 
apparatus, and other public structures and edifices ; and all squares 
and lots kept open for health or public use, or for ornament, belong- 
ing to any county, city, town, or village in this térritory-; public 
libraries, colleges, schoolhouses, and other buildings for the purpose 
of education, with their furniture, libraries, and other equipments, 
and the lots or lands thereto appurtenant, and used therewith, so 
long as the same shall be used for that purpose: provided, that 
when any of the property mentioned in this subdivision is private 
property, from which a rent or other valuable consideration is 
received for its use, the same shall be taxed as other property. 
Third. Public hospitals, asylums, poorhouses, and other charitable 
or benevolent institutions for the relief of the indigent or afflicted, 
and the lots or lands thereto appurtenant, with all their furniture 
and equipments ; all grounds and buildings belonging to agricul- 
tural societies, so long as the same shall be used for that purpose 
only, and without pecuniary gain. Fourth. Churches, chapels, and 
other buildings for religious worship, with their furniture and equip- 
ments, and the lots of ground appurtenant thereto and used there- 
with: provided, rent is not paid for such ground, so long as the 
same shall be used for such purpose only, without yielding rent. 
Fifth. The buildings and lots of ground appurtenant thereto, and 
used therewith, owned and used by the order of Free and Accepted 
Masons, the Independent Order of Odd Fellows, or by any beney- 
olent or charitable society, except such buildings and lots of ground 
as are owned in connection with individual owners, then only to the 
extent owned by such orders or societies. Sixth. Cemeteries and 
graveyards, set apart and used for the purposes of interring the 
dead. Seventh. The property of widows, or orphan children, not 
to exceed the amount of one thousand dollars to any one family. 
Eighth. Growing crops. Ninth. Mining claims: provided, that all 
machinery used in mining claims, and all property and improve- 
ments appurtenant to, or upon, mining claims, which have an inde- 
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pendent and separate value, shall be subject to taxation. Tenth. 
Tools of mechanics, farming tools of husbandmen, libraries of pro- 
` fessional men, and private citizens, household furniture of families 
or householders which do not exceed in value to each, the sum of 
fifty dollars, and tools of miners which do not exceed in value to 
each owner, the sum of fifty dollars. 


ASSESSORS AND THEIR DUTIES. 


SECTION 5. Assessor to give a bond. 
6, Appoint deputies. 
7. Liable for neglect of duty, penalty. 
8. Suit against assessor’s bond. 
9, Authorized to administer oaths. 
10. When to assess, 
11. Property in another county. 
18. Partnerships and companies; property of deceased persons. 
14. False lists, false name; liability of assessor. 
17. Tax list alphabetically arranged. 
20. When to complete tax list. 
21. Commissioners to settle his claims, 


Sec. 5. Hach county assessor, before entering upon the duties 
of his office; shall execute to the people of the United States, in 
the territory of Idaho, a bond, in the penal sum of three thousand 
dollars, with two or more sufficient sureties, to be approved by the 
county commissioners, conditioned for the faithful performance of 
all the duties of his office, required by law, which bond shall be 
filed with the clerk of the hoard of county commissioners, and shall 
take the oath of office prescribed by law, which shall be indorsed on 
his certificate of election or appointment. 

Src. 6. Said assessor shall have the power of appointing one or 
more deputies, to aid in his official duties, for whose conduct he 
shall be responsible. 

Src. 7. If any assessor, or deputy assessor, shall be guilty of 
neglect of any of the duties enjoined on him by law, he shall be 
liable to indictment in any court of competent jurisdiction, and 
fined in any sum not exceeding five hundred dollars. 

Sec. 8. Suit may be instituted on the assessor’s bond, in the 
manner prescribed by law, for the benefit of any person who may 
e Na by the wrongful act or conduct of such assessor, or 

is deputy. 

a A The assessor and his deputies are hereby authorized. 
to administer all daths and affirmations contemplated by law, in the 
discharge of their duties as such assessors. 

Duo. 10. Between the first Monday in May and the first Mon- 
day in August in each year, the county assessors, except otherwise 


338 LAWS OF THE TERRITORY OF IDAHO. 


required by special enactment, shall ascertain by diligent inquiry 
and examination, all property in his county, real or personal, subject 
to taxation, and also all persons, corporations, associations, compa- ' 
nies, or firms, owning, claiming, or having the possession or control 
thereof, and he shall then determine the full cash value of all such 
< property, and shall list and assess the same to the person, firm, cor- 
poration, association, or company owning or having the possession, 
charge, or control thereof. For the purpose of enabling the assessor 
to make such assessment, he shall demand from each person and 
firm, and from the president, cashier, treasurer, or managing agent 
of each corporation, association, or company, within his county, a 
statement, under oath or affirmation, of all the real estate or per- 
sonal property within the county, owned, claimed by, or in the pos- 
session or control of, such person, firm, corporation, association, or 
company. If any person, officer, or agent shall neglect or refuse, 
on demand of the assessor or his deputy, to give, under oath or 
affirmation, the statement required by this section, the assessor shall 
make an estimate of the value of the taxable property which such 
person, officer, or agent neglected or refused to render under oath 
or affirmation, and the value so fixed by the assessor shall not be 
reduced by the board of equalization. If the owner of any prop- 
erty, not listed by another person, shall be absent or unknown, the 
assessor shall make an estimate of the value of such property. If 
the name of the absent owner is known to the assessor, the property 
shall he assessed in his, her, or their name; if unknown to the 
assessor, the property shall be assessed to ‘ unknown owners.” 
Sec. 11. At the same time and in the same manner, as the 
the other lists of property herein required are given, each and 
every person shall deliver, under oath or affirmation, to the assessor 
a similar list of all the real estate, with the improvements thereon, 
if any, and other personal property which he, and the firm of which 
he is a member, and the corporation, association, or company of 
which he is president, cashier, treasurer, secretary, trustee, or man- 
aging agent owns, claims, or has charge, possession, or control of in 
any other county of the territory, which he does not of his per- 
sonal knowledge know has been assessed in such other county for 
that year, which list shall particularly describe each tract of land, 
and each city or town lot contained therein, so that the same may 
be found and known by such description, and all vessels, steamers, 
and other water craft, and shall also specify each and all deposits, 
if any, and persons with whom such deposit or deposits are made, 
and the place or places, in which the same may be found, unless 
he shall have included all such money, gold dust, silver bars, and 
bullion in the list of property in his county, which it shall be lawful 
to do; and shall also specify the kind and nature of all other per- 
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sonal property in such county, belonging to, or under the charge, 
control, or in the possession of him or them. 

Szc. 12. Every assessor, as soon as he shall have received a 
list of any property in another county, under the foregoing section, 
shall make out, from the lists delivered to him, a list for each county 
in which any taxable property may be, and shall transmit the same 
by mail or express, to the assessor of the proper county, who shall 
assess the same as other taxable property therein, if it has not been 
before assessed for the same year. oe 

Sec. 13. The owner or holder of any stock in any firm, incor- 
porated company, or association, the entire capital of which is 
invested in property which is assessed, or the capital of which is 
assessed, shall not be assessed individually for his stock in such 
company or association; nor shall any person haying an interest in 
any partnership or firm, be individually assessed for the partner- 
ship or firm property, if such property is assessed to the partner- 
ship or firm. The property of every firm, incorporated company, 
or association, shall be taxed in the county where the property is 
situated: provided, that whenever any portion of the property of 
any such company shall be assessed and taxed in the county where- 
in the same is located, then, upon presentation, at the principal 
office of such company of the certificate or receipt of the tax col- 
lector of said county, that such taxes have been paid in another 
county, the same shall be deducted at the principal office from the 
aggregate amount of taxes imposed upon, or paid by, said company 
for the same property in the county wherein the principal office of 
the said company is situated. The individual property of deceased 
persons may be listed to the heirs, guardians, executors, or admin- 
istrators, as the case may be, and a payment of taxes made by 
either shall bind all parties in interest for their equal proportions. 
It is hereby made the duty of every probate judge, from time to 
time, to direct each and every administrator and executor (which 
direction may be specially given in each case, or by general order) 
to pay out the funds of the estate all taxes that have attached, or 
accrued, against such estate, after the passage of this act; and no 
order or decree for the distribution of any property of any decedent 
among the heirs, or devisees, shall be made until all taxes which 
have been attached to, or accrued against, the estate shall baye 
been paid. i 

Sec. 14. If any person shall willfully make or give, under 
oath or affirmation, a false list of his, her, or their, taxable prop- 
erty, or a false list of taxable property under his, her, or their con- 
trol, such person shall be deemed guilty of perjury, and, upon 
conviction thereof, shall be punished therefor, as is by law provided 
for the punishment of perjury. 

Sec. 15. If any person shall give the assessor or his deputy, 
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a false name, or shall refuse to give his or her name, or shall refuge 
to give a list of property, as is by this act required, or shall refuse 
to swear or affirm, to such list, he or she shall be guilty of misde- 
meanor, and shall be arrested upon complaint of the assessor or his 
deputy, and, upon conviction before a justice of the peace, he or 
she shall be punished by a fine of not less than ten dollars, nor 
more than five hundred dollars, or by imprisonment for a term of 
not less than two days, nor more than three months, or by both 
such fine and imprisonment. 

Sec. 16. The assessor and his sureties shall be, and they are 
hereby, made liable for the taxes on all taxable property within the 
county, which is not assessed through his willful neglect; and if 
any nonassessment was caused by the refusal of the owner, agent, 
or claimant of such property, or of the person or persons having it 
in possession, or under his or their control or charge, to give a list 
of it to the assessor, the assessor shall not be liable, but the person 
or persons whose refusal to give the assessor a list caused the omis- 
sion, shall pay double the taxes imposed upon property regularly 
taxed. 

Sec. 17. It shall be the duty of the assessor to prepare a tax 
list or assessment roll, alphabetically arranged in the book or books, 
furnished him by the board of commissioners for that purpose, in 
which book or books, shall be listed or assessed all the real estate, 
improvements on real estate, improvements on public lands, and 
other personal property within the limits of the county; and in 
said book or books he shall set down in separate columns: First. 
The names of the taxable inhabitants, incorporated companies, or 
associations, in alphabetical order, if known; if unknown, the prop- 
erty shall be assessed to “unknown owners ;” and if any person 
shall refuse to make a statement of his property, under oath, as 
required by this act, that fact shall be noted under his name. 
Second. All real estate and improvements taxable to each inhabit- 
ant, firm, incorporated company, or association, described by metes 
and bounds, or by common designation or name; if situate within 
the limits of any city, or incorporated town, described by. lots or 
fractions of lots; if without said limits, giving the number of acres, 
as nearly as can be conveniently ascertained, and the location and 
township where situate; all improvements on public lands, describ- 
ing, as nearly as possible, the location of such improvements: pro- 
vided, that when two or more parties claim, or give a description of 
the same land, it shall be assessed to each party making such clam, 
or giving such description, according to the estimated value of the 
claims of each party. Third. The cash value of real estate, and 
tha improvements thereon. Fourth. All personal property, des- 
cribing it generally. Fifth. The cash value of all personal prop- — 
erty. 
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The form of the assessment roll shall be substantially as follows : 


ASSESSMENT ROLL OF COUNTY, TERRITORY. 


PERSONAL 
NAMES OF |RB’L PROP-|GASH VAL-|PROPERTY, |CASH Tan 
TAXABLE |ERTY, DES-| UE OV RE’L| GENERAL |U" Or FE 
INHABIT’S.|CRIPT'N OF. | PROPERTY. | DESCRIP- | pr 
page PERTY. 


$ 3 


TOTAL VALUE. 


— ae 


Sec. 18. Under the column headed “ personal property,” in 
section seventeen of this act, the assessor shall list all the moveable 
property. For example: All household and kitchen furniture; all 
law, medical, and miscellaneous libraries; all goods, wares, and 
merchandise ; all chattels, of every kind and description ; all money 
on hand, or“on deposit in bank or banks, or with individuals; all _ 
moneys at interest, secured by mortgage, or otherwise, gold dust, 
silver bars, bullion, solvent debts other than those mentioned in this 
section, when the amount thereof exceeds the indebtedness of the 
party assessed; stocks of goods on hand; horses, mules, oxen, 
cows, calves, beef cattle, hogs, sheep, goats, jacks, and jennies, and - 
cattle of every description; wagons, carriages, buggies, omnibuses, 
stages, stage-coaches, sulkies, carts, drays, and all other vehicles, 
whether for use or pleasure, or hire; all machines and machinery ; 
all works and improvements ; all store-ships and hulks; all steam- 
ers, vessels, and water craft, of every kind and name, either owned 
in whole or in part by a resident of the territory, or navigating the 
waters of any river or lake within the terrifory, and having a gene- 
ral depdt or terminus within the territory; all capital loaned, 
invested, or employed in any trade, commerce, or business what- 
ever; the capital stock of all corporations, companies, associa- 
tions, firms, or individuals doing business, or having an office in the 
territory ; the money, property, and effects, of every kind, except 
real estate, of all banks, banking institutions, or firms, bankers, 
money lenders, and brokers; all houses, buildings, fences, ditches, 
structures, erections, or other improvements, built or erected upon 
any land, whether such land be private property or the property of 
the territory, or of the United States, or any municipal corporation, 
or county in the territory; and all property, of whatsover kind or 
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nature, not included in the term “real estate,” as said term is 
defined in this act. 

Sec. 19." On or before the first Monday in August, in each 
year, the assessor shall complete his tax list or assessment roll, and 
shall ‘attach his certificate thereto, and deliver it, and all-of the 
original lists of property given to him, to the clerk of the board of 
commissioners ; and as soon as he receives said assessment roll, the 
clerk of the board of commissioners shall give notice of the fact, 
specifying thercin the time of meeting of the board of equalization, 
by publication in one newspaper, if there be one published in the 
county, and if none, then in such manner as the board of commis- 
sioners shall direct; and he shall keep the roll open in his office for 
publie inspection. 

Sec. 20. It shall be lawful for the assessor, at any time subse- 
quent to the first Monday in August, and prior to the last Saturday 
in September, in each year, to assess any property which shall not 
be on the regular list; and he shall enter such assessment in a sep- 
arate portion of the tax list, or assessment roll, under the head of 
“subsequent assessments,” and shall deliver a true copy of the 
original assessment to the county auditor, to be by him compared 
with the entries on the assessment roll, and the same shall be filed 
with the clerk of the board of commissioners. 

Sec. 21. The assessor and his deputies shall keep a correct 
account of the number of days they have been employed in the dis- 
charge of their official duties, and shall verify the same on oath 
before the clerk of the board of commissioners, or other person qual- 
ified to administer oaths, and then shall present said account to the 
board of commissioners, who, if satisfied of the correctness of the 
same, shall allow it, and order payment to be made at the rate of 
eight dollars per day. 


BOARD OF EQUALIZATION. 


Sxcrion 22, Equalization; mecting of board. 
23. Duplicate assessment rol. 


Src. 22. The commissioners of the county shall constitute a 
board of equalization, of which the clerk of the board of commission- 
ers shall be clerk. The board of equalization shall meet on the 
second Monday in August, and shall continue in session from time 
to time, until the business of equalization presented to them is dis- 
posed of: provided, however, that they shall not sit after the first 
Monday in September, except as in this section provided. The 
board of equalization shall have power to determine all complaints 
made with regard to the assessed value of any property, and may 
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change and correct any valuation, either-by adding thereto, or de- 
ducting therefrom, if they deem the sum fixed in the assessment 
roll too small, or too great, whether said sum was fixed by the 
owner or assessor ; except that in the cases where the person com- 
plaining of the assessment has refused to give the assessor his list, 
under oath, as required by this act, no reduction shall be made by, 
the board of equalization in the assessment made by the assessor ; 
and if the board of equalization shall find it necessary to add to the 
assessed valuation of any property on the assessment roll, they shall 
direct their clerk to give notice to the person interested, by letter 
deposited in the post-office, express, or otherwise, naming the day 
when they shall act in that case, and allowing a reasonable time to 
appear. As soon as possible after the adjournment of the board of 
equalization in September, its clerk shall make out a list of all per- 
sons, the valuation of whose property has been added to, with the 
amounts so added on the assessment roll, who have not appeared 
before the board, and a list of all property, the valuation of which 
has been added to on the assessment roll, with the amounts so add- 
ed, the owners of which have not appeared before the board, and 
the board of commissioners shall cause the same to be published in 
one newspaper in the county, if there be any, and if not, then by 
posting one copy of the same in a public and conspicuous place in 
each electién precinct in the county; and any person to the assessed 
value of whose property there was an amount so added, not appear- 
ing before the board of equalization in August, may appear before 
the board in October, and upon making affidavit that he had no 
knowledge of such increased valuation of his property, he shall have 
a hearing before the board of equalization, and the determination 
then had shall be final; and the clerk of the board of equalization 
shall note all changes made, and report the same to the auditor, 
who shall make the changes required on the original assessment 
roll, and the auditor shall, in the next regular statement to the 
auditor of the territory, report such changes in such statement. 
During the session of the board of equalization, the assessor shall 
be present, and also any deputy whose testimony may be required 
by the parties appealing to the board, and they shall have the right 
to make any statement touching such assessment, and producing evi- 
dence relating to the questions before the board. And the recorder 
of the county shall also be present, and attend ‘on the board of 
equalization with an abstract of all unsatisfied mortgages and liens 
remaining on record in his office, arranged in alphabetical order, for 
which service he shall receive no compensation; and the board of 
equalization shall make use of such abstract, and all other informa- 
tion they can gain from the records in the recorder’s office, or 
otherwise, in equaling the assessment roll of the county, and may 
require the assessor to enter upon such assessment roll any such 
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mortgage, or lien, or other property, which has not been assessed ; 
and the assessment and equalization so made, shall have the same 
force and effect-as if made by the assessor before the delivery of 
the assessment roll by him to the clerk of the board of equalization. 
A quorum of the board of commissioners shall be sufficient to con- 
stitute the board of equalization, and a majority of the members 
present shall determine the action of the board. On the first Sat- 
urday in October, the board of commissioners shall meet as a-board 
of equalization, to equalize the subsequent assessment roll, and hear 
complaints in the excepted cases in this section. 

Sec. 28. During the session, or as soon as possible after the 
adjournment of the board of equalization, its clerk shall enter upon 
the assessment rolt all the changes and corrections made by the 
board, and thereupon deliver the assessment roll, so corrected, to 
the county auditor, whose duty it shall be to add up the columns of 
valuation, and enter the total valuation of each description of prop- 
erty on the roll; and, on or before the second Monday in Septem- 
ber, as to the original assessment roll, and on or before the second 
Saturday in October, as to the subsequent assessment roll, he shall 
deliver a true copy of the corrected roll, to be styled a “ duplicate 
assessment roll,” with territorial, county, and other taxes, and totals 
of taxes, to each person, carried out in separate money columns, 
with his certificate thereto attached, to the tax collector. 


TAX COLLECTOR AND HIS DUTIES. 


Szcrion 24. Tax collector to give a bond. 

25. May appoint deputies. 
. Penalty for willful neglect of duty. 
. Duties of tax collector defined. 
When to return tax list. 
Collector shall give notice. 
Receipt to taxpayer, 
Tax collector to pay county treasurer. 
Liability of tax collector. 
Delinquent tax list, may publish. 
Taxpayer may pay additional. 
Collector shall sell property. 
Collector to issue a certificate. 
Collector to issue a deed. 
Property sold may be redeemed. 
Fees of tax collector for selling. _ 8 
. Penalty for not paying over money. 
. Fees for collecting taxes. 


SESBSRSRESRSBBRS 


Sec. 24. The county tax collector, before entering upon the 
duties of his office, shall execute to the people of the United States, 
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in the territory of Idaho, a bond, in the-penal sum of three thousand 
dollars, or in a greater sum, if the board of commissioners of the 
county require it, with two or more sufficient sureties, to be ap- 
proved by the county commissioners, conditioned for the faithful 
performance of all the duties of his office, as required by law; said 
bond shall be filed with the clerk of the board of county commis- 
sioners; and shall take the oath of office as prescribed by law, which 
shall be indorsed on his certificate of election, or appointment; pro- 
vided, that no bond shall be required in a greater sum than twice 
the amount of taxes to be collected. 

Src. 25. The tax collector shall have the power of appointing 
one or more deputies, to aid in his official duties, for whose conduct 
he shall be responsible. 

Sec. 26. If any tax collector, or his deputy, shall willfully 
neglect or refuse to perform any of the duties enjoined on him by 
the provisions of this aèt, he shall be guilty of a misdemeanor in 
office, and, on conviction thereof, shall be punished by imprisonment 
in the county jail not more than ong year, or by a fine of not less 
than two hundred, nor more than one thousand dollars, or by both 
such fine and imprisonment, and shall be forthwith removed from 
office. 

Sec. 27. The tax collector is hereby authorized and required, 
(unless otherwise directed by the board of commissioners in the 
respective counties) either in person or by deputy to accompany the 
assessor and his deputies through the county: provided, that in the 
counties where the board of commissioners directs a tax collector 
not to accompany the assessor, the tax collector shall deputize the 
assessor to collect poll-taxes until such time as the assessment is 
completed, and upon the entry of any assessment of movable prop- 
erty to any person, firm, corporation, association, or company, who 
does not own real estate within the county, to demand the payment 
of the taxes on the same; and if any such person, firm, corporation, 
association, or company, shall neglect or refuse to pay such taxes, 
the tax collector, or his deputy, shall seize sufficient of the personal 
property of the party so neglecting or refusing to pay, to satisfy 
taxes and costs, and shall post a notice of such seizure, with a de- 
scription of the property, and the time-and place where it will be 
sold, in three public places in the township or district where it is 
- seized, and shall, at the expiration of five days, proceed to sell at 
public auction, at the time and place mentioned; to the highest bid- 
der for cash, a sufficient quantity of said property to pay the taxes 
and expenses incurred; and for this service the tax collector shall 
be allowed, from the delinquent party, a fee of three dollars, and 
the same mileage a sheriff would be entitled to receive for traveling 
to the place to make a levy ; and upon the payment of the purchase 
money, he shall deliver to the purchaser the property sold, together 
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. with a certificate of the sale, and the amount of taxes or assess- 
ments, and expenses thereon, for which the property was sold, 
whereupon the title to the property so sold shall vest absolutely in 
the purchaser; provided, that in counties where the tax collector is 
compensated for his services by a specific salary, he may appoint 
the deputies required by this section, and be paid for his services 
for collecting revenue under this section for his own use, as in this 
act provided. : i 

Src. 28. The tax collector shall, on the first Monday of each 
month, return to the auditor a list of all collections made under the 
preceding section, and it shall be the duty of the auditor to mark 
the word ‘ paid” on the original or subsequent assessment roll, 
opposite the name of each party whose taxes are so paid, as soon 
as the same shall have been delivered to him. 

Sec. 29. Upon receiving the duplicate assessment roll from the 
auditor, the tax collector shall proceed tò collect the taxes, and 
shall forthwith give notice, by publication in one newspaper, if there 
be any published in his county, and if none published, then by post- 
ing notices in three public and conspicuous places in the county, 
that the territorial and county taxes are due and payable, and that 
the laws in regard to their collection will be strictly enforced. 

Src. 80. Whenever any taxes are paid to the tax collector he 
shall mark the word “ paid,” and the date of payment, in the 
duplicate assessment roll, opposite the name of the person, or des- 
cription of the property, liable for such taxes, and shall give a 
receipt therefor, specifying the amount of the assessment, the 
amount of the tax, and a description of the property assessed ; but 
no tax collector shall receixe any taxes on real estate, for any por- 
tion less than the least subdivision entered on the assessment roll : 
provided always, that an owner of undivided real estate may pay 
the proportion of taxes due on his interest therein. 

Sec. 81. On the second Monday of November in each year, 
the tax collector shall, at the close of his official business on that 
day, enter upon the duplicate assessment roll a statement that he 
has made a levy upon all the property therein assessed, the taxes 
upon which had not been paid, and shall immediately ascertain the 
total amount of taxes then delinquent, and file in the office of the 
auditor a statement of said amount, verified by the oath of himself, 
or deputy, and shall proceed to make out and file in the office of the 
auditor a list of all persons and property then owing any taxes, veri- 
fied by the oath of himself, or deputy, which list shall be completed 
by the third Monday in November, and shall be known as the 
‘¢ delinquent list; and to enable the tax collector to make out said 
list, no taxes shall be received by him on the duplicate assessment 
roll, after making the entry provided for it in this section. 

Sec. 32. The tax collector shall, on the first Monday in each 
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month, pay to the county treasurer all money in his hands belong- 
ing to or collected for the use of the territory or county ; and shall 
on the same day, present to the auditor the treasurer’s receeipt for 
said money, and shall at the same time deliver to the auditor, 
under oath, a true and correct account of all his transactions and 
receipts since his last settlement as collector of territorial and coun- 
ty taxes; and shall also state, under oath or affirmation, that all the 
money collected by him as tax collector has been paid, which 
account and statement shall be filed inthe office of the auditor. 
On the third Monday in November in each year, the tax collector 
shall attend at the office of the county auditor, with his duplicate 
assessment roll, and the auditor and tax collector shall then care- 
fally compare the said duplicate assessment roll with the original, 
marking on the original roll the word “ paid” opposite the name 
of each person whose taxes have been paid, or opposite the descrip- 
tion of the property upon which the taxes have been paid; and 
the auditor shall then and there administer to the tax collector an 
oath, which shall be written and subscribed on the original and 
duplicate assessment roll, to the effect that each person, and all 
property assessed in said roll, on which taxes have been paid, has 
the word “ paid” marked opposite the name of such person, or the 
description of such property ; and the auditor shall then foot up 
the amount of taxes remaining ‘unpaid, and credit the tax collector 
with the amount, and shall make a final settlement with the tax col- 
lector, of all taxes charged against him on account of said assess- 
ment roll. Within ten days after such final settlement, the auditor 
shall transmit, by mail or otherwise, to the auditor of the territory 
a, statement, in such form as the territorial auditor may require, of 
all and of each particular kind of property delinquent, and of the 
total amount of delinquent taxes. For the services required by 
this section the tax collector shall receive no fee or compensation 
whatever. 

Sec. 38. If any tax collector shall refuse, for a period of five 
days, or willfully neglect to make the payments and settlements 
with the treasurer and auditor of his county, as in this act speci- 
fied, he and his sureties shall be held liable to pay the full amount 
of taxes charged upon the assessment roll; and the district attor- 
ney, on his own volition, or being instructed to do so by the terri- 
torial auditor, or board of commissioners of the county, shall cause 
suit to be brought against such tax collector and his sureties, for the 
full amount due on the auditor’s books ; and if any such suit is com- 
menced, no credit or allowance whatever shall be made to such 
refusing or neglecting tax collector, for the delinquent taxes out- 
standing. 

Sec. 84. On the third Monday in November, the tax collector 
shall post a notice in the courthouse, stating that at the expiration 
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of twenty-one days he will proceed to sell the property belonging to 
delinquent tax payers, for the payment of taxes due thereon, and 
shall publish Such notice in a newspaper for three consecutive weeks 
next preceding the sale, if there be one published in the county, 
and if not, then like notices shall be posted immediately in three of 
the most public places in the county; and it shall be the duty of 
the tax collector to keep such delinquent tax list open for public 
inspection in his office at all times during office hours: provided, 
that if there be a newspaper published in the county, the county 
commissioners may, in their discretion, order the delinquent tax list 
published three consecutive weeks, together with the notice of the 
tax collector above-mentioned. 

DEC. 85. At any time after the third Monday in November, 
and before the sale of the property of any delinquent tax payer, he 
may pay the taxes due thereon, together with ten per cent, addi- 
tional. i 

Sac. 86. The tax collector shall, at the expiration of the time 
specified in the notice, proceed to sell all property the taxes upon 
which still remain delinquent. In all cases where such property is 
real or fixed, the sales shall be at the courthouse door. In all other 
cases, it shall be the duty of the tax collector to seize any property 
whatever belonging to the delinquent, and sell so much thereof as 
may he necessary to pay taxes and osts. 

Sec. 87. After receiving the taxes and costs for any property 
sold, the tax collector shall issue to the purchaser a certificate that 
he has sold such property, (describing it) specifying the amount of 
taxes and costs, and that the same was sold for the payment of de- 
linquent taxes for the year 18———, dating such certificate on the 
day of sale. 

Sec. 38. The purchaser shall file such certificate in the office 
of the county recorder, and it shall constitute a valid lien against 
the property specified therein, and shall entitle the purchaser at the 
expiration of the time specified by law, within which such property 
may be redeemed, to 3 deed, for which he shall receive one dollar, 
which the tax collector shall officially execute. 

Sec. 39. All property so sold for delinquent taxes, may be 
redgemed by any person interested therein, as in this act provided, 
by paying to the purchaser, or depositing with the tax collector for 
him, the amount of taxes and costs, and the additional per centage 
prescribed by this act; in which case, the tax collector shall mark 
the word “ redeemed,” the date, and by whom redeemed, across the 
certificate on file in the recorder’s office, and also mark the word 
“ redeemed” on the assessment roll; for which services, the tax 
collector shall receive from the redemptioner the sum of one dollar. 

Sxc. 40. Said delinquent list, or copy thereof, certified by the 
county auditor, showing unpaid taxes against any person or prop- 
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erty, shall be prima facie evidence’ in any court to prove the assess- 
ment, the property assessed, the delinquency, the amount of taxes 
due and unpaid, and that all the forms of law in relation to the 
assessment and levy of such taxes have been complied with. 

ee ee eee ee er ee Se ee: * 

Sec. 42. An act to regulate proceedings in civil cases in courts 
of justice in this territory, so far as the same is not inconsistent 
with the provisions of this act, is hereby made applicable to pro- 
ceedings under this act; and any deed derived from a sale of real 
property under this act, shall be conclusive evidence of title, except 
as against actual frauds, or prepayment of the taxes upon which 
such sale was made, and shall entitle the holder thereof to a writ 
from the district court to obtain possession of such property: pro- 
vided, that the tax collector, in selling said property, shall only sell 
the smallest quantity that any purchaser will take and pay the 
taxes and all costs, in all cases to be designated by the owner or 
possessor thereof, if present: and provided, further, that when 
property is ‘gold, belonging to minors, or persons under legal disa- 
bility, they shall have until six months after such disability is 
removed to redeem said property, by paying the whole amount of 
the taxes, and all subsequent taxes and interest, paid by and due 
to the purchaser at said sale; but this provision shall not apply 
when the éxecutor or administrator of the estate, or the father, or, 
in case of his death, the mother or guardian of such minor child- 
ren, has been personally notified: of such taxes and sales: and pro- 
vided further, that the real estate so sold for taxes may be redeemed 
from such sale, as in case of sale upon execution, as provided in 
civil cases, by paying to the tax collector the total amount of the 
taxes, and all costs with fifty per cent. thereon: and provided, fur- 
ther, that if the same is paid within three months from the date of 
the certificate of sale, it shall be for the total amount of the taxes 
and all costs, with twenty-five per cent. thereon. All moneys col- 
lected under this act, except costs and charges, shall, without delay, 
be paid to the treasurer of the county, to be distributed to the 
proper funds; and each collection, and the date thereof, shall be 
‘entered opposite the proper name, or property, in the delinquent 
tax list, which shall be open to public inspection. 

Sec. 48. For all sales under the provisions of this act, the tax 
collector shall receive the same fees as are allowed to the sheriff for 
like services in selling on execution in civil cases. ` 

Sec. 44. The tax collector shall, on the receipt of any money 
for taxes, enter the same on his delinquent list, opposite the name 
of the person delinquent, or opposite the description of property, 
and shall, on the first Monday in each month, after the time fixed . 
in this act for the commencement of sales of the property of delin- 
quent tax payers, pay to the county treasurer all moneys collected 
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by him for taxes, taking duplicate receipts for the amount so paid, 
one of which receipts he shail, on the same day, file with the auditor, 
and shall, at the same time, file with said auditor a list of all sales 
made by him up to that date for taxes, under the provisions of this 
act, stating therein the names of the delinquents, if known, or, if 
unknown, 2 description of the property. He shall, on the Satur- 
ay next preceding the first Monday in May in each year, pay to 
the county treasurer all moneys received by him for taxes, and not 
previously paid over, taking duplicate receipts therefor, one of 
which shall, in like manner, be filed with the auditor; and shall, at 
the same time, file with the auditor a list of all sales made by him 
and not previously filed as herein provided. He shall also, on the 
day last mentioned, make and file with the county auditor an affida- 
vit, stating that he has paid to the county treasurer all moneys col- 
lected by him for taxes prior to that date, and filed the receipts there- 
for, and that the several lists filed by him, as herein directed, contain 
all sales made by him under the provisions of this act. On the first 
Monday in November in each year the tax collector shall attend at 
the office of the county auditor with the delinquent list or lists, and 
the auditor shall then carefully compare the same with the treasur- 
er's receipts and statements filed by the tax collector, and if the 
same shall have been found to be correct, the auditor shall give to 
the tax collector a receipt specifying the same. The tax collector 
shall, at the same time, deliver to the auditor a written statement 
of all delinquent taxes upon said delinquent list or lists remaining 
uncollected, or for which sales have not been made, with his reason 
in detail for not being able to collect the same, or for not making 
sales ; and the auditor shall immediately file the said delinquent list 
or lists and statement with the clerk of the board of equalization, and 
the board of equalization shall revise the same, by striking off such 
taxes as cannot be collected ; the delinquent list or lists shall then 
be returned to the auditor, who shall note the changes made and 
shall then return the same to the tax collector. The county auditor 
shall, in his next report to the territorial auditor, state the amount 
stricken off the delinquent list or lists, by the board of equalization. 
dec. 45. If any tax collector shall fail, or refuse to pay to the 
county treasurer, as provided in this act, any money collected by 
him for taxes, he shall be guilty of a misdemeanor, and, upon con- 
viction thereof, shall be forthwith removed from office, and shall 
also be punished by a fine in any sum not exceeding five thousand 
dollars, or by imprisonment in the county jail for a period not 
exceeding one year, or by both such fine and imprisonment. 

Sec. 46. The collectors of taxes in the counties of this terri- 
tory, shall be allowed for collecting all taxes, except poll taxes, the 
following rates on all moneys collected and paid over by them in 
each fiscal year, commencing on the first Monday in May, ten per 
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centum on the first ten thousand dollars; four per centum on all 
over ten thousand dollars and under twenty thousand dollars; three 
per centum on all over twenty thousand dollars and under fifty 
thousand dollars: provided, that the pay or salary of any collector 
shall not exceed the sum of thirty hundred dollars per annum; the 
collector of taxes shall also receive from the party one dollar for 
each business license sold, one-half of which shall be paid to the 
county auditor. 


POLL TAX. 


Sxcrron 47. Poll tax, who liable for, etc. 
48. Territorial auditor shall furnish blank receipts for poll tax. 
49. County auditor issue to tax collector. 
60. Penalty for issuing false receipt. 
61. Tax collector to receipt to auditor. 
62. Additional bond from tax collector. 
64. Penalty for forging or fraudulently issuing. 
55. Tax collector may seize and sell property. 
57. Penalty for giving false name, ete. 
68. Persons exempt from poll tax. 
69. Money to be paid to county treasurer, 
60. Tax collector shall make oath, etc. 
61. Duty of county auditor, 
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Seco. 47. Each male inhabitant of this territory, over twenty- 
one, and under fifty years of age, and not by law exempt, shall pay 
a poll tax, for the use of the territory and county, of four dollars: 
provided, the same be paid between the first Monday of May and 
the first Monday in August; but if the said poll tax is not paid 
prior to the first Monday in August, it shall be five dollars; and 
seventy-five cents of the extra dollar shall be paid to the county 
treasurer for the school fund, and twenty-five cents be retained by 
the tax collectors as fees, in addition to ten per cent. on the first 
four dollars, which it shall be lawful for him to retain as compensa- 
tion for the collection of said poll tax. 

Sec. 48, The territorial auditor shall, before the first Monday 
in April of each year, cause proper blank receipts for poll taxes to 
be printed, of a uniform appearance, changing the style thereof 
each year; and said auditor, after signing and numbering them, 
shall cause a number thereof, equal to the probable number of in- 
habitants in each county, liable to pay poll tax, to be immediately 
forwarded to the county treasurer of each county, who shall sign 


F 


them, or so many of them as may be required, and make an entry | 


thereof in a book to be kept for that purpose, and thereupon deliver _ 


them to the county auditor, who shall likewise sign them, and make 
an entry of the number he receives, in a book to be kept by him 
for that purpose. 
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Ssc. 49. The county auditor shall, from time to time, issue to 
the tax collector so many of the receipts for poll tax as he may 
need, taking his receipt therefor. 

Sec. 50. No receipts for poll tax, other than those mentioned 
in the forty-eighth section of this act, shall be used, or given, for 
the payment of any such tax; and any tax collector who shall 
receive any poll tax, without delivering the proper receipt, required 
by law, shall be guilty of a misdemeanor for each poll ‘tax so 
received, and, on conviction thereof, shall be punished by imprison- 
ment in the county jail, not less than three months, nor more than 
one year, or by a fine of not less than one hundred, nor more than 
five hundred dollars for each offense, or by both such fine and 
imprisonment. 

Sec. 51. Upon receiving such receipts from the county auditor, 
the tax collector shall give a receipt to said auditor for the same ; 
and the said auditor shall immediately charge the same to the tax 
collector so receiving them. All receipts delivered to the tax col- 
lector before the first Monday in May, shall be filled out with the 
sum of four dollars, and four dollars shall be charged to him for 
each one so delivered; and all such receipts delivered to the tax 
collector after the first Monday in August, in each year, shall be 
filled out with the sum of five dollars, and five dollars shall be 
charged to him for each one so delivered. 

Sec. 52. The board of commissioners of each county shall 
exact (if they deem it advisable) an additional bond from the tax 
collector, with additional sureties, in such penal sums as the said 
board shall believe to be necessary to insure the prompt and faithful 
payment to the county treasurer, of all moneys received by such 
tax collector for poll tax. 

Sec. 58. No person shall be deemed or held to have paid his 
poll tax, unless he is able to exhibit a receipt therefor, issued from 
the office of the territorial auditor, or otherwise prove the payment 
of the same. 

Sec. 54. Any person, or persons, who shall pass, sell, or trans- 
fer, or who shall forge, or fraudulently issue any receipt, or receipts, 
for poll tax, contrary to the spirit or intention of this act, shall be 
guilty of felony, and on conviction thereof, shall be punished by 
imprisonment in the territorial prison, for not less than one year, 
nor more than two years. 

Sec. 55. To enforce the collection of poll taxes, as provided in 
this act, the tax collector may seize so much of any and every 
species of personal property whatever, claimed by any person liable 
to, and refusing or neglecting to pay his poll tax, or property in the 
possession of, or due from any other person, and belonging to such 
person so refusing to pay such poll tax, as will be sufficient to pay 
such poll tax and costs of seizure, which costs shall not exceed three 
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' dollars; and shall and may sell the same at any time or place, 


upon giving a verbal notice of one hour previous to such sale; and 
any person indebted to another, liable to pay poll tax, but who has 
neglected. or refused to pay the same, shall bé liable to pay said tax 
for- such other person, after service upon him by the tax collector of 
a notice in writing, stating the name or names of the person or per- 
sons so liable, and owing poll tax, and such debtor may deduct the 
amount thereof, with the costs of serving said notice, which shall be 
one dollar (and for which he shall be equally responsible), from 
such indebtedness. 

Sec. 56. The tax collector, after having deducted the poll tax 
for which such property was sold, and the necessary fees and costs 
of sale, shall return the surplus of the proceeds to the owner of the 
property ; a delivery of the possession of the property by the tax 
collector to any purchaser, at any such sale, shall be a sufficient 
title in the purchaser, without execution of a certificate of purchase 
thereof, by the tax collector. 

Sec. 5T. If any person shall give to the tax collector, or his 
deputy, a false name, or shall refuse to give his name, he shall be 
guilty of misdemeanor, and shall be arrested upon complaint of the 
tax collector, or his deputy, and upon conviction before a justice of 
the peace, he shall be punished by a fine not less than ten dollars, 
nor more than one hundred dollars, or by imprisonment for a term 
not less than two days, nor more than three months, or by both fine 
and imprisonment. 

Sec. 58. Active members of fire companies shall be, and are 
hereby declared exempt from paying poll tax. 

Sec. 59. All money collected as poll tax, under the provisions 
of this act, after the expenses of collection are paid, shall be paid 
into the county treasury; one-half thereof to be appropriated to 
territorial purposes, and the remaining one-half to county purposes. 

Sec. 60. On the first Monday of each month, the tax collector 
shall make oath, before the county auditor, of the total number of 
poll taxes collected by him during the last preceding month, and 
shall at the same time, file the county treasurer’s receipt for the 
total amount of poll taxes collected, less ten per cent. allowed 
by this act for fees; and on the first Monday in August, he shall 
return all the four-dollar poll tax receipts by him received and not 
used, and shall pay to the treasurer the total amount collected and 
not paid in theretofore, subject to the deduction aforesaid; and he 
shall, at the same time, receive from the territorial auditor, through 
the treasurer and county auditor, a sufficient number of five-dollar 
receipts to enable him to collect taxes from all the polls in his 
county, who have not then paid; and on the Saturday next preced- 
ing the third Monday in December in each year, the tax collector 


. and the treasurer shall attend at the office of the county auditor, 
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and the county auditor shall then and there finally settle with the 
tax collector for all poll tax receipts signed by the treasurer and 
delivered to"him; and the tax collector shall then pay over the 
amount of all poll tax receipts received by him, not then or thereto- 
fore returned ; and all the poll tax receipts returned by the tax 
collector shall be forthwith transmitted by the county auditor, with 
his usual statement, to the territorial auditor; and no poll tax 
receipts shall be valid, for any year, unless issued after the first 
Monday of May in such year. 

Sec. 61. At the settlement with the tax collector, required on 
the third Monday in December, it shall be the duty of the county 
auditor, and he is hereby required, to forthwith transmit to the ter- 
ritorial auditor a certified statement of the amount of poll taxes 
paid over to the county treasurer of his county up to that time, and 
shall deliver a duplicate of such statement to the county treasurer ; 
and on the final settlement on the Saturday next preceding the 
third Monday of December, in each year, the county auditor shall 
immediately upon the conclusion thereof, transmit a certified state- 
ment to the territorial auditor, stating therein the number of all 
receipts for poll tax delivered by the county treasurer to him, the 
number of such receipts issued by him to the tax collector, the num- 
ber of such receipts returned by the tax collector, and the number 
of such receipts then transmitted to the territorial auditor. 


LICENSES. 


g 


Sxcrion €2. Persons liable to be licensed. 

Traveling merchants, etc. 

Length of time license to be granted 
Spirituous liquors. 

. Territorial auditor to transmit blank licenses. 
County auditor to deliver to tax collector. 
Penalties for issuing false licenses. 

Licenses for certain articles. 

Tax collector to pay to county treasurer. 


RHSSeees 


Sec. 62. There shall be levied and collected by the tax col- 
lector a license tax, as follows: First. From each proprietor or 
keeper of a billiard table, not kept for the exclusive use of the 
owner or his family, for each table fifteen dollars per quarter; for a 
nine or ten-pin or bowling alley, fifteen dollars per quarter. License 
to be granted for a term not less than thee months. Second. 
From the manager or lessee of every theater, five dollars per day, 
if granted for a less term than one month; if granted for one 
month, one hundred dollars shall be paid; if granted for three 
months, two hundred dollars; if granted for one year, six hund- 
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red dollars; and for each exhibition of serenaders, or opera, or 
concert singers, one-half of the rate paid for license as is required 
for theatrical performances. Third. For each day a caravan, men- 
agerie, or circus performance is exhibited, thirty dollars for each 
day of exhibition ; of any figures, wire or rope dancing, or sleight- 
of-hand performances for reward, the sum of five dollars. Fourth, 
For each pawnbroker, fifty dollars per quarter year ; from each and * 
every hurdy-gurdy, or other public dance house, four dollars per 
day, and license shall not be granted fora less time than ten days. 
Sec. 68. Every traveling merchant, hawker, or peddler, who 
shall carry a pack and vend wares, goods, or merchandise of any 
kind, and every auctioneer, shall pay for each license ten dollars 
per month ; and every such traveling merchant, hawker, or peddler 
who shall use a wagon, or one or more animals for the purpose of 
vending any wares or merchandise of any kind, or wines, fermented 
liquors, or spirituous liquors, shall pay for each license twenty dol- 
lars per month: provided, that nothing in this section shall be so 
construed as to apply to the agricultural productions, or to any 
vegetables or green fruit grown in any place in this territory. The 
county auditor shall issue to the tax collector the licenses contem- 
plated in this section, which licenses so issued shall authorize the 
holders of_ the same to vend goods, wares, and merchandise as set 
forth in such license, in the county where such licenses are obtained ; 
and itis hereby made the duty of every justice of the peace, con- 
stable, sheriff, tax collector, and peace officer to demand the license 
of any such peddler or hawker ; and if such person be found not to 
have a license, as directed by law, such person shall be guilty of 
misdemeanor, and on conviction, shall be fined in any sum not less 
than fifty, nor more than one hundred dollars. The money so col- 
lected shall be paid into the county treasury for county purposes. 
Suc. 64. The licenses provided to be granted by the provisions 
of the preceding section, shall be granted for one, three, six, or 
twelve months, at the option of the party applying for such licenses, 
Sec. 65. All persons who may dispose of any spirituous, malt, 
or fermented liquors, or wines, in less quantities than one gallon, 
shall, before the transaction of any such business, obtain a license 
from the tax collector, for which they shall pay the sum of fifty 
dollars per quarter: provided, however, that all persons engaged in 
retailing liquors in connection with entertainments for travelers, at 
any point distant three miles or more outside the limits of any city 
or town, within this territory, shall pay a quarterly license of fifteen 
dollars, and one dollar to the tax collector for his fees; one-half of 
said fees shall be paid to the county auditor, as made and provided 
for in this act. 
Sec. 66. Every person who has a fixed place of business who ~ 
may deal in goods, wares, or merchandise, wines, or distilled liquors, 


856 LAWS OF THE TERRITORY OF IDAHO. 


except the agricultural productions of this territory, (when sold by 
the producers thereof ) and except such as are sold by auctioneers 
under license, according to law, shall pay quarterly an amount of 
money for license as required by the class in which such person is 
placed by the tax collector of the county, under the provisions of 
the succeeding section ; provided always, that nothing herein shall 
be construed to extend to physicians, apothecaries, or chemists, as 
to any wines or spirituous liquors which they may use in the prep- 
aration or compounding of medicines. 

Sec. 67. Every person who shall sell or vend any goods, wares, 
or merchandise, or wines, or distilled liquors, drugs, or medicines, 
jewelry, or wares of precious metals, and persons who keep horses 
and carriages for rent or hire, except mules, horses, or animals 
used in the transportation of goods, shall obtain from the tax col- 
lector of the county in which such business may be transacted, 
for each of the branches of the business in this and the preceding 
section enumerated, a license for the transaction of that business, 


at the following rates, to wit: AJl persons dealing as aforesaid - 


shall be classed according to the amount of the average monthly 
sales or rates effected in the following manner, that is to say: 
Those who are estimated to make average monthly sales to the 
amount of one hundred thousand dollars or more, shall constitute 
the first class; of seventy-five thousand dollars and less than one 
hundred thousand dollars, shall constitute the second class; of fifty 
thousand dollars, and less than seventy-five thousand dollars, shall 
constitute the third class; of forty thousand dollars, and less than 
fifty thousand dollars, shall constitute the fourth class; of thirty 
thousand dollars, and less than forty thousand dollars, shall consti- 
tute the fifth class; of twenty thousand dollars, and less than thirty 
thousand dollars, shall constitute the sixth class; of ten thousand 
dollars, and less than twenty thousand dollars, shall constitute the 
seventh class; of five thousand dollars, and less than ten thousand 
dollars, shall constitute the eighth class; of two thousand dollars, 
and less than five thousand dollars, shall constitute the ninth class ; 
of all amounts under two thousand dollars, the tenth class. The 
license for the first class shall be given upon the payment of one 
hundred dollars per month; for the second class, seventy-five dol- 
lars per month ; for the third class fifty dollars per month ; for the 
fourth class, forty dollars per month ; for the fifth class, thirty dol- 
lars per month ; for the sixth class, twenty dollars per month; for 
the seventh class, fifteen dollars per month; for the eighth class, 
ten dollars per month; for the ninth class, seven dollars and fifty 
cents per month; for the tenth class, five dollars per month: pro- 
vided, that the sale of liquors and wines by persons licensed under 
this section shall not be im quantities less than one gallon, and no 
license shall be issued for a less time than three months. 
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Sec. 68. The territorial auditor, before the first Monday in 
April m each year, shall cause to be printed proper blank licenses, 
each containing a blank receipt, to be signed by the county tax col- 
lector, on delivery to the purchaser thereof; said licenses to be of 
a uniform appearance, and the style thereof changed each year ; 
and the territorial auditor, after signing, numbering, and classifying 
the same, shall transmit as many as may be required to the audit- 
ors of the several counties. They shall hand over to the county 
treasurers a sufficient number of blanks for the use of the county, 
which shall be charged to the said treasurer on the auditor’s books ; 
the treasurer shall countersign the same and deliver them to the 
county auditor, taking his receipt therefor. 

Sec. 69. The county auditor shall, from time to time, deliver 
to the tax collector as many of such licenses as may be required, 
and shall sign the same and charge them to the tax collector, speci- 
fying the class of license in the charge. On the first Monday in 
each month the tax collector shall return to the county auditor all 
licenses not issued, and the county auditor shall credit him with 
the amount so returned, so that the account shall show the amount 
of money received for licenses issued, and open a new account with 
the tax collector for the next month. 

Sec. 70. If either the treasurer, county auditor, tax collector, 
or any other person, shall issue, have in his possession with, intent 
to circulate, or put in circulation, any other license than those 
properly issued to the tax collector, under the provisions of this act, 
the person so offending shall be guilty of felony, and, on convic- 
tion, be sentenced to imprisonment in the territorial prison for a 
term of not less than one year, nor more than four years; and any 
tax collector who shall receive the money for a license without de- 
livering to the person paying for the same the license paid for, or 
who shall insert the name of more than one person or firm therein, 
shall be guilty of a misdemeanor, and, on conviction thereof, shall 
be punished by a fine of not less than one hundred dollars, nor 
more than five hundred dollars, and by imprisonment in the county 
jail not less than three months, nor more than one year. 

Sec. 71. That for the purpose of collecting the revenue of the 
territory, and preventing the evasion of the license laws now in 
force upon the general statutes of this territory, all billiard tables, 

“bar fixtures, and furniture belonging to, or in use for the purpose 
of carrying on the business of any billiard, drinking saloon, or 
dance house, are held liable for the amount due for the license tax 
assessed on the same; and it is hereby expressly provided that, 
Upon the failure of the parties keeping any such establishment, or 
exercising ownership therein, to pay the license of the same, in 
manner and form as provided by law, the tax collector of the 
county, town, or district where such establishment may be located, 
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or properly authorized officer whose duty it shall be to enforce the 
collection of any such license, may seize any such billiard table, 
bar fixtures, saloon furniture, and such appurtenances, and shall 
proceed to sell as upon execution at law, any such articles, or so 
much thereof, as may be requisite for the payment of such tax or 
license as may be due and owing on account of the same. 

Sec. 72. All money collected as license tax under the provi- 
sions of this act, after the expenses of collection are paid, shall be 
paid into the county treasury; one-tenth for territorial purposes, 
and nine-tenths for county purposes, 


COUNTY AUDITOR-—-HIS DUTIES. 


Sxcrron 73. County auditor to execute two bonds. 
74. Penalty for neglect to perform duties. 
76. Duty of auditor. 
79. Make quarterly reports to territorial auditor. 
80. Mako statements to board of commissioners. 
81. Duty of county recorder; oath, form of. 
82. When action for foreclosure, affidavit to be attached. 


Sec. 73. The county auditor shall, before he enters upon the 
duties of his office, execute two bonds, with sufficient sureties, to 
the people of the United States and Idaho territory, one for the 
sum of two thousand dollars, or such greater sum as the board of 
commissioners may require, which shall be approved by the probate 
judye, and filed in the office of the territorial auditor, and the other 
for the penal sum of two thousand dollars, or such greater sum as 
the board of commissioners may require, to be approved by the 
probate judge, and filed in the office of the probate clerk, which 
bonds shall be conditioned for the faithful performance of all the 
duties of his office, as required by law. 

_ Sec. 74. If any county auditor shall, by himself or deputy, 
neglect or refuse to perform the duties enjoined on him by the pro- 
visions of this act, he shall be guilty of a felony, and, on conviction 
thereof, shall be punished by imprisonment in the territorial prison, 
for not more than one year, or by a fine of not less than two 
hundred, nor more than one thousand dollars, or by both such fine 
and imprisonment, and shall be forthwith removed from office. 

Sec. 75. On delivering the certified copy of the assessment 
roll to the tax collector, the auditor shall charge the tax collector 
with the full amount of the taxes levied, and shall forthwith trans- 
mit by mail, to the territorial auditor a statement of the amount 
so charged, and shall also, at the same time, transmit to the 
territorial auditor a statement of the number of poll tax re- 
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ceipts delivered to the tax collector, and the number of said 
receipts returned to him on settlement, which said returned re- 
ceipts he shall forward to the auditor, by such conveyance, as the 
territorial auditor, either by general or special order, may direct, 
and shall at the same time, make out and transmit by mail, a state- 
ment of all territorial and county licenses issued in the county 
since his last settlement in regard thereto, giving the number and 
aggregate amount of each kind of licenses issued. 

Sec, 76. All statements which this act requires the auditor to 
make, shall be made under oath. 

Sec. TT. The auditor shall, from time to time, upon presenta- 
tion to him of the receipt from the county treasurer, for moneys 
collected and paid over by the tax collector, credit him with the 
amount thereof, and shall, at the time required by law for the return 
of the delinquent list in each year, credit him with the amount of 
taxes then delinquent; and in case the tax list is transferred from 
one tax collector to another, he shall credit the one and charge the 
other with the amount then outstanding on the tax list, which 
amount shall be ascertained jointly by the outgoing and incoming 
tax collectors at their own cost, without any expense to the territory 
or county. 

* * Æ * Æ * * 

Sec. 79. The county auditor shall make quarterly reports to 
the territorial auditor of the amount of money in the county treas- 
ury, belonging to the territory, stating specifically in said report 
the amount received from each source of revenue, prior to making 
which report he shall’ examine the books of the county treasurer, 
and shall administer to the treasurer an oath, declaring that said 
books are correct, and that all the money received by him for or 
on account of the territory, has been duly entered therein. The 
territorial auditor shall forward to the auditor, blank forms for the 
accounts to be rendered, and for the oath to be taken under this 
section, and the auditor shall from time to time furnish the tax 
collector with a sufficient number of licenses, taking his receipt 
therefor, 

Src. 80. The county auditor and treasurer of each county in 
the territory shall, on the first Monday in March, June, September, 
and December, make a joint statement to the board of commission- 
ers, showing the whole amount of collections (stating particularly 
the source of each portion of the revenue) from all sources paid into 
the county treasury, the funds among which the same was distrib- 
uted, and the amount to each ; the total amount of warrants drawn 
and paid, and on what fund; the total amount of warrants drawn 
and unpaid; the accounts or claims audited or allowed and unpaid, 
and the fund out of which they are to be paid; and generally make 
a full and specific showing of the financial condition of the county. 
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Sec. 81. The county recorder of each county in this territory, 
before he shall enter, or allow satisfaction to be entered on any 
morteage or lien of record in his office, or record any lease of any 
mortgage or lien in his office, other than mortgages given to secure 


the purchase money of the property mortgaged, shall administer to ` 


the mortgagee, or person holding such mortgage or lien, or his or 
her agent or attorney, the following oath or affirmation, which shall 
be reduced to writing by the recorder, at the- foot or in the margin 
of the record of such mortgage or lien, subscribed by the party 
making the same: “TI, , do solemnly swear (or affirm) 
that all taxes for territorial or county purposes, assessed on the 
money or debt secured by this mortgage (or lien) have been paid ;”’ 
for which affidavit the recorder shall be allowed fifty cents ; and if 
any person shall knowingly swear falsely in making such affidavit, 
he shall be deemed guilty of perjury, and punished accordingly ; 
but if any county recorder shall enter, or permit to be entered, satis- 
faction, without making any entry of such affidavit, he shall be lia- 
ble on his official bond to pay the county the sum of five hundred 
dollars, which may be recovered by an action, which it shall be the 
duty of the prosecuting or district attorney to prosecute, and he 
shall have for such prosecution twenty-five per centum on the 
amount recovered. 

Sec, 82. Whenever any action shall be brought for the fore- 
closure of any mortgage or lien mentioned in the next preceding 
section, a similar affidavit to that mentioned in said section shall be 
attached to the complaint in such action; and in case the same 
shall not have been attached at the commencement of the action, 
the court in which the suit is pending, on motion of the defendant 
therein, shall make an order staying all proceedings in such action 
until such affidavit shall have been filed, or proof made of the pay- 
ment of such taxes; and it shall be the duty of the court, before 
entering a decree or judgment in any such case, to require such 
affidavit or proof. 


COUNTY TREASURER—HIS DUTIES. 


Bxcrion 83. Duty of treasurer. 

84. Treasurer to make statements 

84: Territorial treasurer to pay expenses of transmitting. 
&. Contingencies. 

87. Fees allowed county treasurer. 


Sec. 83. Each county treasurer shall keep all the money by 
virtue of his office in his own possession, or on special deposit, and 
no person except the treasurer, or one of his.deputies, shall receive 


> 
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or pay out any money in his office ; and’ when any money shall be 
paid to the county treasurer, he shall give to the person paying the 
same a receipt therefor, which receipt such person shall forthwith 


deposit with the county auditor, who shall charge the treasurer — 


therewith, and give the person paying the same an acquittance. 

Sec. 84. The treasurers of the respective counties shall at all 
times hold themselves in readiness to settle and pay all moneys in 
their hands whenever» required to do so by an order signed by the 
auditor and treasurer of the territory; aid the treasurer and au- 
ditor are hereby authorized to draw such orders whenever they 
deem it proper. The treasurers shall on the second Mondays of 
March, June, September, and December, in each year, make out 
and transmit by mail, express, or other safe conveyance, a statement 
to the territorial auditor and treasurer, together with all moneys 
which shall have come into their hands as county treasurers, for the 
use and benefit of the territory; also a report from the county 
auditor, stating specifically the amount due the territory from each 
particular source of revenue, which shall be filed in the office of the 
~ territorial auditor, and a duplicate of the same shall be filed in the 
ofice of the county auditor. The territorial treasurer is hereby 
authorized to pay out of the territorial treasury all necessary ex- 
penses incurred in the transmission of territorial moneys from the 
respective county treasurers to the territorial treasury. Any 
county treasurer who shall fail, neglect, or refuse, on the days 
herein specified, or within fifteen days thereafter to transmit the 
statements and moneys above mentioned, shall be liable on his offi- 
cial bond: provided, that any county treasurer may go in person to 
the territorial auditor and treasurer, and make his quarterly settle- 
ments, but shall not be allowed for expenses more than would have 
been necessary to transmit the same, as provided in this section. 

Sec. 85. And each county treasurer shall, at the same time of 
making his settlement, produce to the auditor of the territory, the 
certified statement of the county auditor, of the amount allowed and 
paid to the assessor, tax collector, and auditor, as prescribed in this 
act; and no county treasurer shall be allowed to make any settle- 
ment with the auditor of the territory, or in any manner to release 
himself and bondsmen from liability for the full amount by him 
received, unless he produces to the auditor the statements required 
by this section. 

Sec. 86. Whenever any allowance is made to any assessor, tax 
collector, or auditor, as in this act provided, the clerk of the board 
of commissioners shall certify the account so allowed to the auditor, 
who shall draw his warrant on the county treasurer for that part of 
the same which the county is required to pay, which shall be in pro- 
portion to the amount of taxes levied for territorial and county pur-° 
poses respectively ; and the auditor shall make a certified copy of 
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the account, and indorse thereon the amount due from the territory, 
and indorse on the account remaining in his office the same, and 
shall furnish such copy, with the indorsement thereon, to the county 
treasurer, who shall pay out of the money belonging to the territory 
the amount indorsed on said account, to the assessor, tax collector, 
or auditor, and take his receipt thereon; and the treasurer, on 
making his quarterly settlement, shall present with the auditor’s 
statement, such copy of the account allowed by the board to the 
assessor, tax collector, or auditor, indorsed and receipted as herein 
provided, and the territorial auditor shall allow him for the amount 
so paid. 

Sec. 87. The county treasurers shall be allowed on all moneys 
received and disbursed by them, six per cent. on the first ten thou- 
sand dollars; four per cent. on all over ten thousand and under 
twenty thousand dollars; three per cent. on all over twenty thou- 
sand, and under thirty thousand dollars; two per cent. on all over 
thirty thousand, and under one hundred thousand dollars, and one 
per cent. on all over one hundred thousand dollars: provided, 
nothing in this act shall be construed so as to allow any county 
treasurer a per centage on both receiving and disbursing, or on pay- 
ing money over to his successor in office. 


MISCELLANEOUS PROVISIONS. 


Sec. 88. Whenever any assessor, collector, auditor, treasurer, 
ot other officer upon whom any duties devolve under this act, or 
under any other revenue act in this territory, shall willfully neglect, 
or refuse to perform any such duties, or shall perform them in a 
careless or incompetent manner, he shall be deemed guilty of a mis- 
demeanor, and shall be removed from office in the manner prescribed 
by law; and when an issue of fact shall have been joined under any 
presentment made, or proceeding commenced, to remove such officer 
from his office, the board of commissioners (and in case such officer 
be a commissioner, the probate judge) shall have power to suspend 
such assessor, collector, auditor, treasurer, or other officer, from his 
powers and duties under this act, and under any other revenue act, 
and to appoint a competent person in his place, until the proper 
tribunal shall have either removed or acquitted such suspended 
officer; and any act on or about the revenue, or the assessment, or 
the collection of taxes, or sale of property for the nonpayment of 
taxes, performed by any such temporary officer, shall be as valid 
and of the same force and effect as if performed by the suspended 
officer: provided, however, that such appointee shall first qualify, 
and give such bond, with sureties, for the faithful performance of 
the duties of his office, as may be required of persons elected thereto. 


SECOND SESSION.. 363 


Sec. 89. Hach assessor, tax collector, and county treasurer, 
shall, on the Saturday next preceding the third Monday in Decem- 
ber, in each year, attend at the office of the county auditor, for the 
purpose of making a settlement with him on account of all transac- 
tions connected with the revenue of the year ending on that day; 
and each and every officer, whether assessor, tax collector, treasurer, 
or auditor, on going out of office, shall deliver to his successor in 
office, all the public money, books, accounts, papers, and documents 
appertaining to his office and in his possession, taking a receipt 
therefor. 

Sec. 90. If any tax collector, or county treasurer, shall either 
directly or indirectly use, loan, or in any manner place out of his 
possession, otherwise than as on special deposit, any funds belonging 
to, or collected by, or paid to him for the use and benefit of either 
the territory or of any county, he shall be guilty of felony; and, on 
conviction thereof, shall be forthwith removed from office, and shall 
also be punished by a fine in any sum not exceeding five thousand 
dollars, or imprisonment in the territorial prison for any time not 
exceeding one year, or by both such fine and imprisonment. The 
treasurer, tax collector, assessor, auditor, clerk of the board of 
equalization, and each member of such board, shall each separately 
perform the duties required of him in his office, and shall not per- 
form the duties of any two officers under this act, except as provided 
by law; and any officer who shall at the same time perform the 
duties of any two offices in any manner connected with the public 
revenue, except in the manner expressly provided by law, or any 
collecting or disbursing officer who shall refuse or neglect the per- 
formance of the duties required by this act, shall be guilty of a 
felony, and, on conviction thereof, shall be punished by imprison- 
ment in the territorial prison, not more than one year, and by a fine 
of not less than two hundred, nor more than one thousand dollars, 
or by both such fine and imprisonment, and shall forthwith be 
removed from office. 

Sec. 91. The books, papers, and accounts, of. each officer, in 
regard to the assessment or collection of taxes, or to the receiving, 
auditing, or disbursing moneys collected for the use or benefit of the 
territory, or of any county, shall, at all times during office hours, 
when not necessarily in use by the officers, be open for any person 
whomsoever to inspect, or copy, without any fee or charge. 

Sec. 92. All county officers who are required, under this act, 
to copy any assessment roll, or delinquent list, shall receive in pay- 
ment of the same, an amount to be allowed by the board of commis- 
Sioners of the respective counties, not to exceed twenty-five cents 
per folio of one hundred words. 

Sec. 98. The amount allowed and paid out of the county 
treasury to the collectors of taxes, assessors, and auditors, for 
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services under this act, shail be apportioned by the auditor in pro- 
portion to the amount of territorial tax, and charged to the territory 
and county rateably, in said proportion, and a verified statement of 
the amount allowed by the board of commissioners to said officers 
shall entitle the auditor to credit the county treasurer with such 
amounts. 

Sec. 94. All county warrants, or orders, drawn upon the gene- 
ral fund of the county, are hereby made transferable, and shall be 
received for any county tax or dues, except poll taxes and one-half 
of the tax for licenses: provided, that any person holding a county 
warrant or order issued to him or her, in his or her own name, shall 
have the right to pay the same to the collector, for any county 
license issued to him or her, personally, or to the firm of which he 
or she is a member. 

Sec. 95. The act entitled, “ An act to provide a uniform sys- 
tem of territorial and county revenue, and for the assessing and 
collecting of the same,” approved February 4th, 186-4, be, and the 
same is hereby repealed. 

Sec. 96. This act shall be in force and take effect from and 
after its approval by the governor. 


ApprovenD, December 22d, 1864. 


CHAPTER V. 


AN ACT 


RELATIVE TO ELECTIONS. 


Be i enacted by the Legislative Assembly 


Sxcrron 1. 
2. 
3. 


Territory of Idaho, as follows : 


Persons entitled to yote. 
Unqualified. 

Time of holding election. 
Eligibility to office. 

Duty of county commissioners. 
Judges and clerks. 

Form of notice. 

Daty of sheriff. 

Judges and clerks to take an oath. 
Administering oaths. 

Poll open, how long. 

Clerk to furnish poll books. 
Manner of voting. 

Name of elector. 


. Where elector may vote. 


Challenged votes. 

Ballot box. 

Exemination of baliot box. 

Adjournments, 

Box to be sealed. 

Box not to be opened. 

Canvassing votes. . 

Compare poll list; corrections. > 


of the 
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24. Purging lists, 

25. Duties of clerks; form of certificate. 

26. Daties of judges. 

27. Breaking seal of poll book, penalty. 

28. Canvassing by commissioners. 

Tio vote. 

Returns; messengers may be sent, 

Returns to be forwarded to secretary of territory. 
resignations, vacancies, ete. 

Seignor county. 

Compensation of judges and clerks, 

Violation of act, penalty. 

When term of office begins. 

Abbreviations; misspelling. 

Contesting election. 

Probate court to try. 

Construction of act. 

Vacancies, 

Vacancy or breach of bond. 

Supplying vacancies. 

When certain officers may be appointed. 

Officers to qualify. 


ro 


SREBESBBNREPRBRBBR, 


Section 1. That all white male inhabitants over the age of 
twenty-one years, shall be entitled to vote at any election for dele- 
gate to congress, and for territorial, district, county, and precinct 
officers: provided, they shall be citizens of the United States, and 
shall have resided in the territory four months, and in county thirty’ 
days where they offer to vote, next preceding the day of election. 
All persons having the qualifications of an elector shall be eligible 
5 aay district, county, or precinct office, except otherwise provided 

aw. ; 

" Seo. 2. No person under guardianship, non compos mentis, or 
insane, nor any person convicted of treason, felony, or bribery in 
this territory, or in any other territory or state in the Union, unless 
restored to civil rights, shall be permitted to vote at any election. 

Sec. 3. A general election shall be held in the several election 
precincts in this territory, on the second Monday of August in each 
year, at which shall be chosen all such officers as are by law to be 
elected in such year, unless otherwise provided for. 

Sec. 4. No person shall be eligible to the office of delegate to 
congress, to a seat as member of the council, or house of represen- 
tatives, or any territorial office, unless he has been a resident of the 
territory one year prior to the time of election. 

Sec. 5. It shall be the duty of the county commissioners, at 
their regular session in July preceding the general election, to ap- 
point three capable and discreet persons, possessing the qualifica- 
tions of electors, to act as judges of the election at each election 
precinct, and said commissioners shall also set off and establish elec- 
tion precincts, or districts, when it may be necessary, and the clerk 
of said board of commissioners shall make out and deliver to the 
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sheriff of the county, immediately after the appointment of such ' 
judges, a notice thereof in writing directed to the judges so appoint- 
ed; and it shall be the duty of the said sheriff, within twenty days 
of the receipt of said notices, to serve the same upon each of the 
said judges of election .If in any precinct any of such judges do not 
serve, the voters of said precinct may elect a judge or judges to fill 
the vacancy on the morning of the election, to serve at such election. 

Sec. 6. The said judges shall choose two persons, having similar 
qualifications with themselves, to act as clerks of the election. The 
said judges shall be and continue judges of all elections of civil 
officers, to be held in their respective precincts until other judges 
shall be appointed as hereinbefore directed, and the said clerks of 
election may continue to act as such during the pleasure of the 
judges of election, and the county commissioners shall from time to 
time fill all vacancies which may occur in the office of judges of 
election, at any election precinct within their respective counties. 

Suc. 7. The clerks of the several boards of county commission- 
ers, shall at least twenty days before any general election, and at 
least ten days before any special election, make out and deliver to 
the sheriff of his county, or to the justice of the peace of any county 
attached for judicial purposes, three written notices thereof for each 
election precinct, said notices to be as nearly as circumstances will 
admit as follows. 


“ Notice is hereby given, that on the second Monday of August 
next, at the house of in the county of an election 
will be held for territorial, county, town, or district officers, (naming 
the offices to be filled as the case may be) which election will be 
open at eight o’clock in the morning, and will continue until six 
o’clock in the afternoon of the same day. 

Dated this day of A.D. 18— (as the case may be.) 

[Signed] 


Clerk of the Board of County Commissioners.” 


Sec. 8. The sheriff aforesaid, to whom such notices shall be 
delivered as aforesaid, shall cause to be put up, in three of the most 
public places of each election precinct, the notices referring to such 
election precinct, at least ten days previous to the time of holding 
any general election, and at least seven days previous to the time 
of holding any special election, and in cases where towns and pre- 
cincts may be set off by law as election precincts, said notices shall 
be posted as follows: one at the house where the election is author- 
ized to be held, and the others at two of the most public and suita- 
ble places in that vicinity or settlement. 

Suc. 9. Previous to votes being taken, the judges and clerks of 
election shall severally take the following oath: “I, A B, do solemnly 
Swear (or affirm as the case may be) that I will perform the duties 
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of judge of the election (or clerk as the case may be) according to 
law and the best of my ability; that I will studiously endeavor to 
prevent fraud, deceit, and abuse in conducting the same.” 

Sec. 10. In case there shall be no judge or justice of the peace 
present at the opening of the election, or in case such judge or 
justice shall be appointed judge or clerk of election, it shall be 
lawful for the judges of election, and they are hereby empowered 
to administer the oath to each other and to the clerks of the election, 
and the person administering the oaths shall cause an entry thereof 
to be made and subscribed by him, and prefixed to the poll book. 

Sec. 11. At allelections to be held under this act, the polls shall 
be opened at the hour of eight o’clock, in the forenoon, and con- 
tinue open until six o’clock in the afternoon of the same day, at 
which time the polls shall be closed; and upon opening the polls, 
one of the clerks, under the direction of the judges, shall make 
proclamation of the same, and thirty minutes before the closing of 
the polls, proclamation shall be made in like manner, and the polls 
shall be closed in half an hour, but the board may, in their discretion 
adjourn the polls at twelve o’clock at noon, for one hour, proclama- 
tion of the same being made. 

Sec. 12. Itshall be the duty of the clerks of the several boards 
of county commissioners to furnish the sheriff with two poll books, 
who shall deliver the same to one of the judges of every election 
precinct in the county at least five days before the,time of holding 
any election. 

Sec. 13. Every elector shall in full view, deliver to one of the 
judges of election a single ballot or piece of paper, on which shall 
be written or printed, the names of the persons voted for, with a 
pertinent designation of the office he or they may be intended to 
fill, said ballot may be open or folded as the voter may choose. 

Sec. 14. The judge to whom any ticket may be delivered, shall, 
upon the receipt thereof, pronounce with an audible voice, the name 
of the elector, and if no objection be made to him, and if the judge 
shall be satisfied that the elector is legally entitled to vote, he shall 
immediately put the ballot in the box, without inspecting the names 
thereon, if it be a folded ballot, and the clerks of the election shall 
enter the name of the elector and number in the poll book. 

Sec. 15. Iéshall be lawful for any elector to vote for delegate to 
congress, at any place of holding election within this territory, for 
members of the legislative assembly, and all other officers at any 
place of holding elections within the particular limits for which such 
members of the legislative assembly, and such other officers, are 
to be elected: provided, that an elector qualified to vote for part 
and not all of the officers to be chosen at any election, shall vote 
an open ticket that the judges may determine the legality of such 
Yote. 
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Sec. 16. If any person offering to vote shall be challenged, as 
unqualified by any judge, or clerk of the election, or by any other 
person entitled to vote at the same poll, and either judge may chal- 
lenge any person offering to vote, when he shall know or suspect 
not to be qualified, the judge shall declare to the person so chal- 
lenged, the qualifications of an elector; if such person shall then 
declare himself duly qualified, and the challenge not be withdrawn, 
one of the judges shall then tender him the following oath: “You 
do solemnly swear (or affirm) that you are a citizen of the United 
States, of the age of twenty-one years, that you resided in this 
territory for four months, and in this county for thirty days last past, 
and have not previously voted at this election:” provided, that 
when a person is entitled to vote only for a part of the officers voted 
for at such election, the oath shall be varied accordingly, and the 
clerks shall enter the names of all persons on the poll lists, who are 
challenged and sworn, in brackets, and such record shall be pre- 
sumptive evidence of such votes. .And if any person shall refuse 
to take the oath so tendered, his vote shall be rejected; and provi- 
ded further, that no volunteer in the service of the United States 
shall be allowed to vote unless at the time of volunteering he was 
a resident of this territory. 

Sec. 17. There shall be provided and kept by the judges of 
each election precinct, (at the expense of the county) a suitable 
ballot box with a lock and key. 

Sec. 18. There shall be an opening in the lid of such box of no 
larger size than shall be sufficient to admit a single folded ballot. 
Before opening the polls the ballot box shall be carefully examined 
by the judges of the election that nothing may remain therein; it 
shall then be locked and the key thereof delivered to one of the 
judges to be designated by the board, and shall not be opened dur- 
ing the election, except in the manner and for the purposes herein- 
after mentioned. ; 

Sec. 19. At each adjournment of the polls the clerks shall, in 
the presence of the judges, compare their respective poll lists, 
compute and set down the number of votes, and correct all mistakes 
that may be discovered, according to the decision of the board, 
until such poll lists shall be made in all respects to correspond. 

Sec. 20. The ballot box shall then be opened and the poll books | 
placed therein, and such box shall then be locked and a covering, 
with a seal placed on the opening in the lid of such box, so as to 
entirely cover the same, and the key delivered to one of the judges 
and the box to another, to be designated by the board. 

Sec. 21. The judge having the key shall keep it in his own 
possession, and deliver it again to the board at the next opening of 
the polls; and the person having the box shall carefully keep it 
without opening it or suffering it to be opened, or the seal thereof 

24. i 
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to be broken or removed, and shall publicly, in that condition, de- 
liver it to the board of judges at the next opening of the polls, 
when the seal shall be broken, the box opened, the poll books taken 
out, and the box again locked. 


CANVASSING BY THE JUDGES. 


Src. 22. As soon as the polls of the election shall be finally 
closed, the judges shall immediately proceed to canvass the vote 
given at such election, and the canvass shall be public and continue 
without adjournment until completed. 

Sec. 23. The canvass shall commence by a comparison of the 
poll lists from the commencement, and a correction of any mistake 
that may be found therein, until they shall be found to agree; the 
box shall then be opened and the ballots found therein counted by 
the judges, unopened, except to ascertain whether each ballot is 
single ; and if two or more ballots shall be found so folded together 
as to present the appearance of a single ballot, they shall be laid 
aside until the count of the ballots is completed ; and if, on a compari- 
son of the count with the poll list and the appearance of such ballots, 
a majority of the judges shall be of the opinion that the ballots 
thus pet together were voted by one elector, they shall be 
rejected. 

“See: 24. If the ballots inthe box shall be found to exceed in 
number the whole number of votes onthe poll lists, they shall be 
replaced in the box (after being purged after the manner above 
stated) and thoroughly mingled, and one of the judges, after being 
blindfolded, shall publicly draw out and destroy therefrom so many 
ballots unopened as shall be equal to such excess. 

Sec. 25. The ballots and poll lists agreeing, or being made to 
agree, the board shall then proceed to count and ascertain the 
number of votes cast, and the clerks shall set down in their poll- 
books the names of every person voted for, and then at full length 
the office for which such person received such votes, and the number 
he did receive; the number being expressed at full length, such 
entry to be made as nearly as circumstances will permit, in the 
following form, to wit: 

“At an election held at the house of A B, in the town (district 
or precinct) of „in the county of , and in the ter- 
ritory of Idaho, on the day of , A.D. 18—, the follow- 
ing-named persons received the number of votes annexed to their 
respective names, for the following-described offices, to wit: A B 
had yotes for delegate to congress; IJ had votes for 
member of legislative council; K L had — votes for member of 
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house of representatives, (and in like manner for any other person 
voted for). 


Certified by us: 
M p 
O P, } Judges of election. 
Q R, 

Attest: 


oe Clerks of election.” 


Sec. 26. The judges of election shall then inclose and seal one 
of the poll books, under cover, directed to the clerk of the board of 
commissioners of the county in which such election was held; and 
the packet thus sealed shall be conveyed, by one of the judges or 
clerks of the election—to be determined by lot, if they cannot 
otherwise agree—or by some other person, to be agreed upon by 
the judges, and delivered to the said clerk of the board of county 
commissioners, at his office within’ ten days from the close of the 
polls, and the other poll book, together with the ballots and ballot- 
box, be deposited with one of the judges of election, to be deter- 
mined by lot, if not otherwise agreed upon; and the said poll books 
and ballots shall be subject to the inspection of any elector, at any 
time thereafter, who may wish to examine the same. The returns 
of election in unorganized counties shall be made to the clerk of the 
county to which they are attached for judicial purposes. 

Sec. 27. If any person, after being deputed by the judges of 
election to carry the poll book of such election to the clerk of the 
county, shall fail or neglect to deliver such poll book to the said 
clerk within the time prescribed by law, safe, with the seal unbroken, 
he shall, for every such offense, and when convicted thereof, for- 
feit and pay the sum of five hundred dollars, and be imprisoned in 
the county jail until such fine is paid, for the use of the county ; 
the same to be recovered by a civil action in the name of the county 
commissioners, In the district court of the proper county. 


OF THE CANVASS BY THE CLERK OF THE BOARD OF COUNTY COM- 
MISSIONERS. +. 


Sec. 28. After the tenth day of the close of any election, or 
sooner, if all the returns be received, the clerk of the board of 
county commissioners, taking to his assistance two justices of the 
peace of the county, or any two county officers, shall proceed pub- 
licly to open the returns and make up abstracts of the votes; such 
abstract of votes for delegate to congress shall be on one sheet; 
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the abstract of totes for members of the legislative assembly shall 
be on one Shéet; and the abstract of votes for district officers shall 
be on one sheet; and the abstract of votes for county and precinct 
officers shall be on another sheet; and it shall be the duty of such 
clork of the board of county commissioners immediately to make 
out a certificate of election to each of the persons having the high- 
est number of votes for members of the legislative assembly, county 
and precinct officers respectively, and to deliver such certificate to 
the person entitled to it, on his making application to the clerk at 
his office: provided, that when a tie shall exist between two or 
more persons for the council or house of representatives, or for 
any county or precinct office, the clerk of the board of commission- 
ers shall give notice to the sheriff of the county, who shall imme- 
diately advertise another election, giving at least ten days’ notice ; 
and it shall be the duty of the clerk of the board of commissioners 
of such county, on the receipt of the returns of any general or 
special election, to make out his certificate, stating therein the com- 
pensation to which the judges and clerks of election may be entitled 
for their services, and lay the same before the county commissioners 
at their next session, and the board of commissioners shall order 
the compensation aforesaid to be paid out of the county treasury. 

Sec. 29. The clerk of the board of county commissioners, im- 
mediately after making out the abstract of the votes given in his 
county, shall make out a copy of each of said abstracts, and trans- 
mit it by mail, express, or special messenger, to the secretary of the 
territory, at the seat of government; and it shall be the duty of the 
secretary of the territory, with the marshal of the territory, or his 
deputy, in the presence of the governor, to proceed within thirty 
days after the election, and sooner if the returns be all received, to 
canvass the votes given for delegate to Congress and district 
officers, and the governor shall grant a certificate of election to the 

` person having the highest number of votes for the respective offices, 
and shall also issue a proclamation declaring the election of such 
persons. In case there shall be no choice, by reason of any two or 
more persons having an equal and the highest number of votes, the 
governor shall, by proclamation, order a new election. 

Sec. 80. If the returns of the election of any county in this 
territory shall not be received at the office of the secretary of the 
territory within thirty days after the election, the said secretary 
may forthwith send a messenger to the clerk of the board of county 
commissioners, whose duty it shall be to furnish the said messenger 
with a copy of such réturns, and the said messenger shall be paid 
out of the county treasury of the said county the sum of thirty 
cents for each mile he shall necessarily travel in going to and 
returning from the said county. 

Szo. 81. Any person who shall receive a certificate of election 


SECOND SESSION.’ 873 


shall be at liberty to resign such office, though he may not have 
entered upon its duties or taken the requisite oath of office; and 
when any vacancy shall happen in the office of member of the coun- 
cil or house of representatives, by death, resignation, or other- 
wise, and a session of the legislature is to take place before the next 
annual election, the governor shall issue a writ of election, directed 
to the sheriff of the county, or district in which such vacancy shall 
happen, commanding him to notify the several judges in his county 
or district to hold a special election to fill such vacancy or vacan- 
cies, at a time appointed by the governor. 

Sec. 32. When two or more counties are united in one council 
or representative district, or for the election of any officer, the 
clerks of the boards of county commissioners of their respective 
counties so joined, shall, at the time of canvassing the votes of an 
election proceed to canvass the votes of joint councilmen or repre- 
sentatives, or both, or any other officer; and shall immediately 
thereafter transmit each to the other county a certified abstract of 
all the votes cast in their county for such joint councilman and 
representative, or other officer; and the persons having the highest 
number of votes for the respective offices shall be declared duly 
elected, and shall receive a certificate of election from the recorder 
of the county first organized. In case that either of the counties 
so joined have not a board of county commissioners, then in that 
case the judges of election shall immediately after they shall have 
canvassed the votes, as in this act provided, seal up one set of the 
poll books, retaining the boxes with the ballots as herein provided, 
and immediately transmit such poll books to the clerk of the board 
of county commissioners of the county to which they are attached 
having the oldest organization, who shall immediately proceed to 
canvass the votes as in the other cases of election in his own coun- 
ty, and issue certificates of election to the persons found to be 
entitled thereto. _The returns mentioned in this section may be 
sent by mail, express, or by some safe private conveyance, being 
securely sealed up, addressed to the clerk of the board of county 
commissioners, and indorsed on the back, “ election returns” of 
county. 

Sec. 38. There shall be allowed out of the county treasury of 
each county, to the several judges and clerks of election four dol- 
lars per diem, and to the person carrying the poll books from the 
place of election to the clerk’s office, the sum of twenty cents per 
mile for going and returning, to be paid out of the county treasury. 

Sec. 34. If any judge or clerk of an election, or any other 
person, in any manner concerned in conducting the election, shall 
corruptly violate any of the provisions of this act, he shall forfeit 
and pay to the county a sum not less than one thousand, nor more 
than five thousand dollars, and be imprisoned in the county jail 
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until such fine is paid. The same to be recovered by a civil action, 
in the name of the county commissioners of the proper county, for 
the use of common schools in said county. 

Sec. 85. The term of all officers elected under this act shall 
begin on the first Monday of October next ensuing their election, 
unless some other express provision is made by law, except the dis- 
trict, county, or precinct officers other than councilmen and mem- 
bers of the assembly elected at the general election to be held on 
the second Monday of August, A.D. 1866, who shall enter upon 
their duties on the first Monday of January following. 

Sec. 36. In all elections, the person having the highest num- 
ber of votes for any office shall be deemed_to have been elected. 

Sec. 37. In counting the votes, the judges of the election shall 
disregard misspelling or abbreviations of the names of candidates for 
office, if it can be ascertained from such votes for whom they were 
intended. 


OF THE MANNER OF CONTESTING THE ELECTION OF COUNTY, TOWN, DIS- 
TRICT, OR PRECINCT OFFICERS. 


Sec. 38. All contests of county and precinct officers shall be 
tried in the proper county, and when any elector shall wish to con- 
test such election, he shall file with the clerk of the board of county 
commissioners, within ten days after such person shall have been 
declared elected, a statement in writing, specifying the grounds of 
contest, verified by affidavit, and such clerk shall issue to the con- 
testant a notice to appear at the time and place specified in the 
notice, before the probate court, which notice, with a copy of such 
statement, shall be delivered to the sheriff, who shall within five 
days serve the same on the contestee, by delivering to him a copy 
of such notice and statement, or by leaving it at his usual place 
of residence: provided, that when a probate judge is a party to 
the contest, the cause shall be tried in the district court of the dis- 
trict in which such county is located. 

Sec. 39. The probate court at the time specified in the notice, 
(and it shall appear by the sheriff’s return that notice has been 
duly served on the contestee) shall proceed to try such contest. 
Each party shall be entitled to subpoenas, and subpoenas duces tecum 
as in ordinary cases at law; and the probate court shall hear and 
determine such contest in such manner as shall carry into effect the 
expressed will of a majority of the legal voters, as indicated by 
their votes for such office, not regarding technicalities, or error in 
spelling the name of any candidate for such office; and the clerk 
af said board shall issue a certificate to the person declared to be 
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elected by said board, which shall be ‘conclusive evidence of the 
right of said person to hold such office. 

Sec. 40. This act shall not be construed so as to impair in any 
way the right of any person to contest any election in the manner 
otherwise provided by statute. 


OF RESIGNATIONS, VACANCIES, AND REMOVALS, AND SUPPLYING 
VACANCIES. ` 


Sec. 41. Resignations shall be made as follows: First. By 
the territorial and district officers, members of the legislative assem- 
bly, and by all officers elected by the legislature, to the governor. 
Second. By all county officers, to the county commissioners of their 
respective counties. Third. By all other officers holding their 
oficos by appointment to the body, board, or officer that appointed 

em. - 


VACANCIES. 


Src. 42. Every office shall become vacant on the happening 
of any of the following events before the expiration of the term 
of said office: First. The death of the incumbent. Second. ` 
His resignation. Third. His’remoyal. Fourth. Ceasing to be a 
resident of the territory, district, county, or town for which he 
shall have been elected or appointed, or within which the duties of 
his office are to be discharged. Fifth. His conviction of any infa- 
mous crime or of any offense involving the violation of his official 
oath. Sixth. His refusal or neglect to take his oath of office, or 
to give or render his official bond, or deposit such oath or bond 
within the time prescribed by law. Seventh. The decision of a 
competent tribunal declaring void his election or appointment. 

Szc. 48. ‘The governor shall also declare vacant the office of 
every officer required by law to execute an official bond, whenever 
a judgment shall be obtained against such officer for a breach of 
the conditions of such bond. 


SUPPLYING VACANCIES, 


Sec. 44. When a vacancy shall occur during a recess of the 
legislature in any office which the legislature is authorized to fill 
by election, or which the governor, subject to confirmation of leg- 
islative council is authorized to fill; the governor, unless it is 
otherwise specially provided, may appoint some suitable person 
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to perform the duties of such office until the next session of the 
legislature. - 

Sec. 45. When at any time there shall be in any of the county 
or precinct offices no officer duly authorized to execute the duties 
thereof, some suitable person may be appointed by the county com- 
missioners to perform the duties of such offices: provided, that in 
case there is no board of county commissioners, the governor shall, 
on notice of such vacancy, create or fill such board. 

Sec. 46. Every person so appointed in pursuance of the last 
two preceding sections shall, before proceeding to execute the 
duties assigned them, qualify in the same manner as required by 
law of the officers in whose place they shall be appointed ; and they 
shall continue to exercise and perform the duties of the office to 
which they shall be so appointed until such vacancy shall be regu- 
larly supplied as provided by law. 

Sec. 47. The act entitled an act relative to elections, approved 
January 23d, 1864, be, and the same is hereby repealed. 

Sec. 48. This act shall be in force and take effect, from and 
after its approval by the governor. i 


APPROVED, December 17th, a.D. 1864. 


CHAPTER VI. 


o AN ACT 


TO ESTABLISH A COMMON SCHOOL SYSTEM FOR THE TERRI- 
TORY OF IDAHO. 


Be i enacted by the inal Assembly of the Ter- 
ritory of Idaho, as follows: ` 


= 


ÅRTICLE IL SECTIONS 1, 2,8. School fund. 
iI, z L Territorial board of education. 
2. Report to legislative assembly. 
IY. u 456,7 Duty of superintendent. 


ARTICLE I. 


Szcrion 1. ‘That the principal of all moneys accruing to this 
territory, from the sale of any land heretofore given, or which may 
hereafter be given, by the congress of the United States for school 
purposes, together with any moneys that, by legacy or otherwise, 
may be appropriated to the general school fund, shall constitute an 
irreducible and indivisible fand; the interest accruing from which 
shall be annually divided among all the school districts in the terri- 
tory, proportionally to the number of children in each, between the 
ages of four and twenty-one years, for the support of common 
schools in said districts, and for no other use or purpose whatever. 
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Sec. 2. For the purpose of establishing and maintaining com- 
mon schools, it shall be the duty of the county commissioners of 
each county to set apart, annually, five per cent. of all moneys paid 
into the county treasury, received as taxes upon the property con- 
tained in such county; and the said money so appropriated shall 
be paid over to the county treasurer, to be appropriated for the 
support of common schools in the several school districts, to be 
drawn in the manner hereinafter prescribed. 

Sec. 3. For the further support of common schools, there shall 
be set apart, by the county treasurer, all moneys arising from fines 
for a breach of any penal laws of this territory. If not otherwise 
appropriated by law, such money shall be paid into the county 
treasury, and be added to the yearly school fund raised by tax in 
each county, and divided in the same manner. . 


ARTICLE I. : 


Section 1. It shall be the duty of the superintendent of pub- 
lic instruction, by and with the advice, and subject to the super- 
vision of the territorial board of education: First. To prepare and 
publish, in accordance with this act, instructions and forms for the 
direction of the county superintendents, boards of trustees, mar- 
shals, and teachers of the common schools, and to distribute to each 
county superintendent a sufficient number of copies of this act, and 
of the said instructions and forms for the supply of the common 
school officers in the county. Second. By all proper means in his 
power to disseminate intelligence among the people in relation to 
the method and value of education. Third. To exercise a general 
supervision over such schools as may be established by law in 
accordance with the common school system ; immediately after the 
territorial auditor has made his reports on the first Monday of May 
and September, as required, to apportion to the several counties the 
amount of school moneys in the territorial treasury to which each 
shall be entitled under the provisions of this act, in proportion to 
tho number of children residing therein between the ages of four 
and twenty-one years, as shown by the last previous reports of the 
county superintendents and school marshals, or other officers 
charged therewith, and make a record thereof in the book of rec- 
ords, to be kept by the territorial board of education, and furnish. 
to the territorial auditor, to each county treasurer, and to each 
county superintendent, an abstract of such apportionment, and with 
each apportionment to furnish each county treasurer his order on 
the territorial auditor, under the seal of the territorial board of edu- 
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cation, for the amount of school moneys in the territorial treasury 
to which such county shall be entitled, and to take such county 
treasurer’s receipt for the same. Fourth. To present to the legisla- 
ture annually, on or before the tenth day of each session, a full 
report of the condition of public instruction in the territory, the 
number and grade of schools in each county, the number of child- 
ren in each county between the ages of four and twenty-one years, 
the number of such attending common schools, established under 
the provisions of this act, the amount of school moneys apportioned 
to each county, the amount of moneys raised and expended by any 
county, town, city, or school district, for the support of common 
schools therein, together with such suggestions as he may deem it 
expedient in relation to the construction of schoolhouses, the im- 
provement and better management of common schools, the qualifi- 
cation of teachers, the ways and means for raising funds for the 
support of common schools, and providing suitable schoolhouses, 
and for the promotion of the general interest of education through- 
out the territory. : 

Sec. 2. All necessary expenditures of money incurred by the 
superintendent of public mstruction in the discharge of his official 
duties, shall be paid out of any fund in the territorial treasury not 
otherwise appropriated, the amount being duly certified by the ter- 
ritorial board of education ; and the territorial auditor is hereby 
authorized to issue his warrants on the treasurer for the same. 

Sec. 8. It shall be the duty of the territorial treasurer to 
receive and hold as special deposits, all common school moneys paid 
into the treasury, and pay them over only on the warrant of the ter- 
ritorial auditor, issued upon the order of the territorial board of 
education under the seal of said board, and signed by the superin- 
tendent of public instruction im favor of the county treasurer ; 
which order, duly indorsed by the county treasurer, shall be the 
only valid vouchers in the hands of the territorial auditor for the 
disbursement of said common school money. 

Sec. 4, All school money due each county in the territory shall 
be paid over by the territorial treasurer to the county treasurer on 
the first Monday of May and the first Monday of September of 
each year, or as soon thereafter as the county treasurer may apply 

“for the same, upon the warrant of the territorial auditor, drawn in 
conformity with the apportionment of the superintendent of public 
instruction, as provided for in section one of this article : provided, 
however, that no mileage nor allowance, other than commissions 
provided for by law, shall be made to any county treasurer for 
receiving and transporting said money to his county. 

Sec. 5. The territorial auditor shall keep a separate and dis- 
tinct account of the common school funds and of the interest and 
income thereof, together with such moneys as shall be raised by the 
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territorial taxes, or special appropriations, or otherwise, for the sup- 
port of common schools. 


ARTICLE III. 


Section 1. The superintendent of public instruction, the ter- 
ritorial auditor, and the territorial treasurer shall constitute a terri- 
torial board of education. The superintendent of public instruction 
ie be the president, dnd the auditor shall he the secretary of the 
bo i 


» ec. 2. The territorial board of education shall have a seal— 
an impression and description of which shall be deposited by the 
secretary of the board, in the office of the territorial treasurer ; and 
during the first week of the annual session of the legislative 
assembly the board shall make a full report of all their official acts 
to the legislature. 


> 


ARTICLE IV. 


Section 1. There shall be elected by the legal voters of the 
respective counties at the general elections, a county superintendent 
of common schools for each county, who shall hold his office for the 
term of two years and until his successor is duly qualified. 

Sec. 2. The superintendent shall qualify, at the time that other 
county officers are required by law to qualify, by taking an oath 
faithfully to discharge the duties of his office, and to the best of his 
ability promote the interest of education within his county, which 
oath shall be placed on file in the county clerk’s office. 

Sec. 3. It shall be the duty of the superintendent to divide 
such portions of his county as shall be inhabited into convenient 
school districts, to define their boundaries and numbers, and to pre- 
pare and keep in his office a map of the districts of the county, 
upon which the lines and boundaries of each district shall be clearly 
defined. He shall lay off new districts or divide old ones, when the 
public good shall require it. 

Sec. 4. Whenever any school district shall be formed by the 
superintendent, it shall be his duty to prepare a notice in writing 
of the establishment of such district, describing its boundaries, and 
to deliver the same to some taxable inhabitant of such district, who 
shall have asked for the formation of the same. It shall be the 
duty of the said inhabitant, within two weeks after the receipt of 
such notice, to notify the other inhabitants of the district of the 
time and place of the first district meeting, which time and place 
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he shall fix by written notices, which shall be posted up in three 
public places in the district, at least ten days previous to the time 
of meeting. In case the inhabitants fail to attend in sufficient 
numbers to do business as hereinafter directed, notice may be 
renewed at such times as may be thought proper. g 

Sec. 5. It shall be the duty of the superintendent to visit all 
the schools taught in his county by a qualified teacher, at least 
once a year; he shall give such information and encouragement as 
he may deem necessary, and endeavor to promote the introduction 
of a good and uniform system of school books throughout the 
county. 

Sec. 6. It shall be the duty of the superintendent to receive 
the district reports, hereinafter previded for, and to keep them on 
file in his office, and he shall, at least ten days before the first day 
of October of each year, make out from the district reports, a state- 
ment of the number of scholars in the county, the number of school 
libraries, the number of schoolhouses, the number of districts, in _., 
how many districts a school has been kept in the past year, what 
school books are principally used, what proportion of all the scholars 
in the county have attended school for the past year, and the amount 
of money paid to teachers. This statement, together with such 
other information and suggestions as he may deem important to the 
cause of education in his county, he shall forward to the territorial 
superintendent of public instruction, in order that the same may be 
embodied in his report to the legislature. 

Sev. T. It shall be the duty of the county superintendent, at 
least five days before the first day of April and the first day of 
December, in each year, to make an apportionment of the school 
funds in the county treasury among the several school districts in 
their respective counties, in proportion to the number of persons in 
the district, between the ages of four and twenty-one years, and 
certify the amount due to éach district, which shall be drawn as 
hereafter directed, and he shall forthwith notify the trustees of the 
. school district of the amount due their respect districts. 

Sec. 8. When the district shall have complied with the law as 
hereinafter directed,-it shall be the duty of the superintendent ‘to 
issue orders on the county treasurer in favor of the trustees of the 
district, for the amount of the school funds appropriated to each, on 
the presentation of which order, the treasurer of the county shall 
pay over to the trustees of the district, all moneys due the respec- 
tive districts, and the trustees shall indorse on said order, a receipt 
for so much as shall be paid thereon; and they shall also sign a 
duplicate receipt, which shall be deposited with the superintendent, 
who shall credit the treasurer of the county therewith, and charge 
the same to the proper district. 

Sec. 9. The superintendent shall, in the name of the county, 
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collect or cause to be collected, all moneys due the school fund 
from fines, or from any other source, in his county. 

Sec. 10. The county-superintendent shall be allowed, out of 
the county school fund, such sum as the board of county commis- 
sioners of their respective counties shall audit “and allow, for his 
services, which shall be allowed annually at the September meeting 
of such board. : 


ARTICLE V. 


Secrion 1. A school meeting may be called at any time for 
the purpose of organizing a new district, as provided for in section 
four, under the title of county superintendents. Ten legal voters 
shall constitute a quorum to transact business. 

Sec. 2. Such meeting, when organized, shall proceed to elect 
three trustees, who shall hold their office for one year, and until 
their successors are elected and qualified. i 

Sec. 3. Trustees shall qualify within ten days after their elec- 
tion, by taking an oath or affirmation, faithfully to discharge the 
duties of their office to the best of their ability, and to promote the 
interest of education within their district, which oath shall be ad- 
ministered by the justice of the peace acting in the township in 
which the district is located. 

Sec. 4. Itshall be the duty of the trustees to call special meet- 
ings of the district, whenever they shall deem it necessary; to 
purchase or lease a site for the district schoolhouse, as may be 
designated by a meeting of the district ; to build, hire, or purchase, 
and keep in repair such schoolhouses. 

Sec. 5. A majority of said trustees shall constitute a quoram 
to do business. . 

Sec. 6. It shall be the duty of the trustees to employ teachers 
to teach in their district; they shall furnish fuel for the school- 
houses in their districts, and shall have the custody and safe keep- 
ing of the same. 

Sec. T. The trustees shall, in connection with the county 
puperintendent, examine all teachers ; and their approval shall be 
requisite to secure a certificate of approval from the county super- 
intendent. i 

Sec. 8. It shall be the duty of every school teacher of a com- 
mon district school to keep aregister of the names of all the children 
attending school in the different districts to which such scholar or 
scholars belong, the time when they begin, the time they continue, 
and their daily attendance, and the branches taught, etc., which 
register shall be filed with the trustees of the different districts from 
which children have been in attendance at school. 
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Sec. 9. It shall be the duty of the trustees to visit the school 
or schools in their district from time to time. They shall conform - 
in the selection of schoolbooks and system of teaching, to the rules 
prescribed by the territorial board of education, and when a teacher 
experiences difficulty in the government of a school, it shall be his 
duty to report the case of disorderly scholars to the trustees, who 
shall decide how such scholars shall be punished, or whether they 
shall be discharged from school. i 

Sec. 10. School trustees shall have the power to discharge any 
school teacher for any neglect of duty, or any cause that, in their 
opinion, renders his or her services unprofitable as a teacher, by 
first, paying for what time he or she may have been engaged m 
teaching. 

Szo. 11. There shall be an annual school meeting held in each 
district, upon the second Monday in April. All annual and special 
district meetings shall be advertised at least ten days previous to 
the holding of such meeting, by posting up notices in three of the 
most public places in the district. 

Sec. 12. The school trustees of each district shall appoint a 
census marshal on the first Monday of July in each year, who shall 
proceed immediately after he shall be appointed, to take, in a book 
kept for-that purpose, a correct enumeration of all the children in 
his district, between the ages of four and twenty-one years, entitled 
to attend the district school. For such enumeration he shall receive 
such compensation as may be allowed him by the trustees, and upon 
the presentation of such certificate to the county superintendent, 
the superintendent shall draw an order on the county treasurer for 
the payment of the same, which shall be paid out of any funds in 
the county treasury not otherwise appropriated. 

Sec. 13. After the census marshal shall have finished his 
enumeration he shall report the same to the trustees of his district, 
who shall file the same and report therefrom to the county super- 
intendent in their annual report. 

Sec. 14. It shall be the duty of the board of county commis- 
sioners of the several counties to fill the various offices provided for 
in this act, by appointment, until the next general election: pro- 
vided, that nothing in this section shall be so construed as to inter- 
fere with any such officers who have been elected at the last general 
election. 

Sec. 15. This act shall take effect from and after its approval 
by the governor. l 


Approvep, December 17th, 1864, 


CHAPTER VII. 


AN ACT 


FOR SECURING LIENS TO MECHANICS AND OTHERS. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. All artisans, builders, mechanics, lumber merchants, 
and all other persons performing labor or furnishing material to the 
amount of twenty-five dollars, for the construction or repairing of 
any building or other superstructure, shall have a lien on such 
building or superstructure for the work and labor done or material 
furnished by each, respectively. 

Sec. 2. Every person wishing to avail himself of the benefits 
of this act shall file in the county recorder’s office, which shall be 
by him recorded in a book to be kept for that purpose, of the 
county in which such building or superstructure is situated, within 
sixty days after the completion of such building or superstructure, 
a just and true account of the demands due him, after deducting 
all proper credits and offsets, and shall verify such account by his 
own oath or the oath of some other person, and shall also file at the 
same time a correct description of the property to be charged with 
said lien. If such lien is claimed by a sub-contractor, journeyman, 
or any other person except the contractor performing labor or fur- 
nishing material, the account aforesaid shall be filed within thirty 
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days after the work was done or the materials were furnished by him ; 
and within five days after the filing of said account as aforesaid, he 
shall serve a copy thereof on the owner of such building or super- 
structure, or on the agent of such owner, if the latter resides out 
of the county in which such building or superstructure is situated, 
by delivering the same to him personally or by leaving it at his 
usual place of residence. If such owner does not reside within the 
county, and has no agent therein, service of the copy aforesaid may 
be made by posting the same in a conspicuous place on the build- 
ing or superstructure to be charged with such lien. 

Sec. 8. Every sub-contractor, journeyman, laborer, or other 
person performing labor or furnishing materials, shall, under the 
provisions of this act, have a valid lien upon the building or super- 
structure on which such labor was performed, or for which such 
materials were furnished, regardless of the claim of the contractor 
against the owner of such “building or superstructure ; but if any 
money be due, or is to become due under the contract, from said 
owner to said contractor, on being served with a notice by such 
sub-contractor, as provided in the last preceding section, said owner 
may withhold out of the money first due, or to become due under 
the contract, a sufficient sum to cover the lien claimed by such sub-- 
contractor, journeyman, laborer, or other person performing the 
labor, or furnishing the materials, until the validity thereof shall 
have been established by proper legal proceedings, if the same be 
contested; and if so established, the amount thereof shall be a 
valid offset to that extent in favor.of the owner against the contrac- 
tor ; and after such notice shall have been properly served upon 
such owner or owners, in case of failure to comply with the provis- 
ions of this section, then such sub-contractor shall have power to 
sue and recover from such owner or owners, whatever amount he 
may have lost by such failure. No attachment served on the funds 
in the hands of the owner of such building or superstructure, for 
claims other than expressed in this act, shall lie against the liens 
created by this act, nor shall such owner be held or legally bound 
to answer such attachment, until all claims under the contract, or 
liens created by this act shall first be satisfied. 

Sec. 4. The land upon which any building or superstructure 
shall be erected, together with a convenient space around the same, 
or so much as may be necessary for the convenient use and occupa- 
tion of the premises, shall also be subject to the liens created by 
this act, if, at the time the labor was commenced, or the first of the 
materials were furnished, the land belonged to the person who 
caused the said building or superstructure to be erected. But 
if such person owned less than a fee simple estate in said land, 
then only his interest therein shall be subject to such lien; and the 
liens created by this act shall be preferred to every other lien or 
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imcumbrance which shall have attached upon said property subse- 
quent to the time at which the work was commenced or the first of 
the materials were furnished, and also, to all mortgages and other 
incumbrances not recorded at the time such work was commenced, 
or the first of the materials were furnished; but nothing herein 
contained shall be construed as impairing any incumbrance upon 
the said land duly made and recorded before such work was com- 
menced, or the first of such materials were furnished. 

Sec. 5. The account required to be filed by the second section 
of this act, shall specify that it is the intention of the holder thereof 
to claim a lien upon the premises sought to be charged therewith, 
and it shall be the duty of the county recorder to file and record 
such notice and account, in a separate book to be provided for the 
purpose, and from the time of such filing, all persons shall be deemed 
ta have notice thereof. 

Sec. 6. No such lien shall bind any building or superstructure 
for a longer period than six months after filing the same, unless suit 
be brought in a proper court within that time to enforce the same, 
or, if a credit be given, then within six months after the expiration 
of the credit; but no lien shall be continued in force for a longer 
time than two years from the time the work is completed, or the 
material furnished, by an agreement to give credit. 

Sec. 7. Said liens may be enforced by suit in any court of com- 
petent jurisdiction, on setting forth in the complaint the particulars 
of such demand, with a description of the premises sought to be 
charged with said lien; and at the time of filing the complaint and 
issuing summons, the plaintiff shall cause a notice to be published at 
least once a week for three consecutive weeks in some newspaper 
published in the county, if there be one, and if not, then in such 
mode as the court shall direct, notifying all persons holding or claim- 
ing liens under the provisions of this act, on said premises, to be and 
appear in said court on the day specified therein, and to exhibit then 
and there the proof of said liens. On the appointed day, the court 
shall proceed to hear and determine the said claims in a summary 
way, or may refer the same to a referee to ascertain and report upon 
said liens and the amount justly due thereon; and all liens not so 
exhibited and proved shall be deemed to be waived in favor of those 
which are so exhibited. On ascertaining the whole amount of said 
liens with which said premises are justly chargeable as hereinafter 
provided, the court shall cause said premises to be sold in satisfac- 
tion of said liens and costs of suit, and any party in whose favor 
such judgment may be rendered, may cause the premises to be sold 
within the time and manner provided for sales on execution at law; 
and if the proceeds of such sale be not sufficient to satisfy the whole 
of such liens established as aforesaid, then,the same shall be appor- 
tioned according to the rights of the several parties. 
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Sec. 8. Nothing herein contained shall be construed to take 
away, or effect in any manner, any action which any such contractor, 
laborer, subcontractor, or other person performing labor, or furnish- 
ing materials for such building or superstructure, would otherwise 
have against his employer. 

Sec. 9. The holder of such lien, filed as aforesaid, on payment 
thereof shall enter satisfaction of the same on record, at the request 
of any one interested in the property charged with the lien, within 
ten days after the request, on the payment of the costs of such entry, 
and on failure to enter such satisfaction, he shall forfeit and pay to 
the party aggrieved the sum of fifty dollars per day until such satis- 
faction shall be entered, to be recovered in the same manner as other 
debts are recovered. 

Sec. 10. When any person shall make an express contract in 
writing, with the owners of any lot or lots, in any city-or town, or 
with the person or persons who were at the time of such contract in 
the actual possession of such lot or lots, by himself or themselves, or 
by his or their tenant or tenants, under dona fide claim of owner- 
ship, to grade, fill in, build upon, or otherwise improve the same, or 
the street in front of and adjoining the same, and shall go on and com- 
plete the said grading, filling in, or improving said lot or street ad- 
joining the same, it shall be considered an improvement on said lot 
or lots, and he or they shall have a lien upon such lot or lots, for the 
amount contracted to be paid; and all the provisions of this act, 
respecting the mode of recording, securing, and enforcing mechanics’ 
liens shall apply thereto. 

Sec. 11. When any person or persons make an express contract 
in writing, with the owner or owners of any tract or tracts of land, 
or with the person or persons who were at the time of such contract 
in the actual bona fide possession of such tract or tracts of land, by ° 
himself or themselves, or tenant or tenants, to cut and cord the tim- 
ber growing or being thereon, or any portion thereof, or for the pur- 
chase of said timber or any portion thereof, to be paid for when the 
same shall be cut and corded, and shall go on and complete such 
contract, he or they shall have a lien on such wood so cut and 
corded, for the amount contracted to be paid, and may hold, take, 
and retain possession of such wood until such contract price shall be 
paid, and if not paid within one month after the contract shall be ` 
completed, or work done, or purchase made as aforesaid, then all 
the provisions of this act, respecting the mode of securing and 
enforcing mechanics’ liens, shall apply thereto. ; 

Src. 12. When any person or persons shall make an express 
contract in writing with any organized or incorporated mining com- 
pany, or with the owner or owners of any lode or lodes of gold or 
Silver-bearing quartz, or of any other metal of value, or with the 
person or persons who were at the time of such contract in the 
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actual possession of such lode or lodes, by himself or themselves, 
under bona fide claim of ownership, to cut, excavate, or run a tun- 
nel from any point into or through said lode or said lodes, or sink a 
shaft thereon to the depth of fifty feet or more, and shall go and 
complete such contract, he or they shall have a lien upon such lode 
or lodes, together with the tunnel thereto cut and run, or the shaft 
thereon sunk, for the amount contracted to be paid; and all the pro- 
visions of this act, respecting the mode of recording, securing, and 
enforcing mechanics’ liens, shall apply thereto. 

Sec. 18. This act shall be so construed as to inchide in its pro- 
visions, bridges, ditches, flumes, aqueducts, to create hydraulic 
power for mining purposes, and all improvements on mining claims. 

Sec. 14. Any artisan or mechanic who shall make, alter, or 
repair any article of personal property, at the request of the owner 
or legal possessor of such property, shall have a lien on such prop- 
erty, so made, altered, and repaid for his just and reasonable 
charges, for his work done and material furnished, and may hold 
and retain possession of the same, until such reasonable and just 
charges shall be paid, and if not paid for within two months after 
the work shall be done, such mechanic or artisan may proceed to 
sell the property by him so made, altered, or repaired, at public 
auction, by giving three weeks’ notice of such sale by advertisement 
in some newspaper published in the county in which the work may 
be done, or if there is no such newspaper, then by posting up notices 
of such sale in three of the most public places in the town where such 
work was done, and the proceeds of said sale shall be applied, first 
to the discharge of such lien and the costs and expenses of keeping 
and selling such property, and the remainder, if any, shall be paid 
over to the owner thereof. 

Sec. 15. All liens or notices of liens heretofore recorded with 
the county recorders of the several counties of this territory, shall 
be held and considered valid in law for all intents and purposes, as 
if the same had been recorded in pursuance of the provisions of this 
act. Í 

Sec. 16. That an act entitled, “An act for securing liens to 
mechanics and others,” approved January 23d, 1864, be, and the 
same is hereby repealed. 

Sec. 17. This act to take effect from and after its approval by 
the governor. 


Approved, December 17th, A.D. 1864. . 


CHAPTER VIII. 


AN ACT 


SUPPLEMENTARY TO AN ACT ENTITLED AN ACT, RELATING 
TO COUNTY OFFICERS, Erc., PASSED AT THE FIRST SES- 
SION OF THE LEGISLATIVE ASSEMBLY OF THE TERRITO- 
RY “OF IDAHO. 


Be it enacted by the Legislative Assembly of the 


SECTION 1. 


2. 
8. 
4. 
6. 
T 
9. 
0. 


al 


Territory of Idaho, as follows : 


Clerk of district court. 


1. Appointment of deputies, 


All processes to be issued in name of principal 

Duties of clerk. 

Give a bond. 

Penalty for neglect or fraud. [y 
No clerk to be an attorney. 

Fees of clerk. 

Collection of fees. 


Section 1. The clerk of the district court may appoint one or 
more deputies, who shall have the same powers, in all respects, as 
their principals. The appointment shall be in writing, and shall be 
filed in the office of the recorder of the county, and may be revoked 
at will by writing filed in the same office. 


Sec. 2. 


All process issued by any deputy clerk shall be issued 


in the name of the principal. 
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Sec. 8.. He shall, in person, or by deputy, attend each term of 
court held ii his district. He shall take charge of, and safely keep, 
all books, papers, and records, which may be filed or deposited in 
his office. He shall issue all writs and processes required to be 
issued from the court of which he is clerk. He shall; enter under 
the direction of the court all orders, judgments, and decrees, proper 
to be returned, and shall keep such books of record as may be 
required by law or by the rules of the court. 

Sec. 4. Before entering upon the discharge of his duties he 
shall give bond to the territory, in a penalty to be fixed by the 
judge of the district. 

Sec. 5. For any wrongful act, or willful omission to perform 
any duty imposed on hiin’by law, he shall be liable on his bond to 
any person injured. : 

Sec. 6. If any clerk shall knowingly and willfully do any act 
contrary to the duties of his office, or shall knowingly and willfully 
fail to perform any act of duty required by him by law, he shall be 
deemed guilty of a misdemeanor, and, on conviction, shall be fined 
in any sum not exceeding two thousand dollars, and may be 
removed from office. 

Sec. T. No clerk, or deputy clerk, shall be permitted to prac- 
tice as an attorney in any action or proceeding in any court what- 
ever. 


FEES OF CLERK OF THE DISTRICT COURT. 


Sec. 8. And it is hereby further enacted by the legislative 
assembly of Idaho Territory, that the Compensation of the clerks of 
the district courts shall be as follows: 

Sec. 9. They ‘shall receive in gold or silver coin, or its equiva- 
lent in gold dust, or other currency: For entering each suit on the 
register of actions, and making the necessary entries thereon during 
the process of trial, for each folio, thirty cents. For issuing every 
summons, attachment, writ of injunction, or other original writ, or 
process, one dollar. For issuing subpcenas for each witness, twenty- 
five cents. For filing each paper, twenty-five cents. For enter- 
ing every motion, rule, order, default, nonsuit, or discontinuance, 
fifty cents. For entering every cause on the calendar and making 
a copy thereof for the bar, for each term of court, one dollar. For 
calling and swearing every jury, one dollar. For receiving and 
entering each verdict of a jury, one dollar. For entering each 
proceeding, record, or paper, for each folio, twenty-five cents. For 
entering every final judgment, for the first folio, one dollar; for 
each subsequent folio, twenty-five cents. For filing judgment roll, 
fifty cents. For every certificate under seal, one dollar. For 
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issuing every commission to take testimony, two dollars. For tak- 
ing down testimony, or depositions, for each folio, thirty cents. For 
issuing every execution, or other final process, two dollars. For 
issuing every decree, or order of sale, for the first folio, one dollar ; 
for each subsequent folio, twenty-five cents. For receiving and 
filing remittitur, and accompanying papers from the supreme court, 
one dollar. For taking each bond required by law, one dollar; 
for each justification to a bond, fifty cents. For acknowledg- 
ment of deed, or other instrument, for’ first name, one dollar ; 
for each additional name, twenty-five cents. For entering each 
appearance, twenty-five cents. For swearing witnesses, twenty- 
five cents. For taking affidavits, twenty-five cents. For taking 
affidavits, with seal attached, one dollar. For each entry in the 
judgment docket, fifty cents. For entering satisfaction of judg- 
ment, fifty cents. For filing and entering transcript of judgment 
from justice’s court, one dollar. For all services not herein 
enumerated, and by him required, or called on to perform, such 
fees as herein allowed for similar services. For each day’s attend- 
ance upon the court, when in session, to be paid out of the county 
treasury, four dollars. For the trial of each issue, when the charge 
is felony, five dollars. For the trial of each issue, when the charge 
is misdemeanor, three dollars. They shall receive no other fees 
whatever in a criminal action, except for copies of papers and tak- 
ing testimony, each folio, thirty cents. 

Sec. 10. If any clerk, sheriff, constable, or justice of the peace 
shall not have received any fees which may be due him, for services 
rendered him in any suit, or proceeding, he may have execution 
therefor in his own name, against the party from whom they are 
due, to be issued from the court in which the action is pending. 

Sec. 11. All laws, and parts of laws in conflict herewith, are 
hereby repealed. 

Sec. 12. This act shall be in force from and after its approval 
by the governor. 


APPROVED, December 22d, A.D. 1864. 


CHAPTER IX. 


AN ACT 


CREATING THE BOARD OF COUNTY COMMISSIONERS, AND DE- 
FINING THEIR DUTIES. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


SECTION Commissioners elected serve for. 

Fill vacancies, 

Subscribe an oath or affirmation. 

Time of meeting, limited to. 

County clerk to be clerk of board. 

Extre sessions, Himited to. 

Salary or compensation of 

Duties of. 2 
Presiding officer. 
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Section 1. That there shall be established in each organized 
county in this territory, a board of commissioners, to consist of 
three qualified electors, two of whom shall constitute a quorum to 
do business, to be elected by the qualified electors at the annual 
election, who shall hold their office for three years, except as here- 
inafter provided. 

Src. 2. The commissioners elected in each county in this terri- 
tory at the last general election, and the first board hereafter 
elected in any newly organized county, shall serve for the term of 
one, two, and three years, to be by them determined by lot at their 
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first session, and annually thereafter, ‘one commissioner shall be 
elected, and shall continue in office for the term of three years. 

Sec. 3. Whenever it shall become necessary to elect a com- 
missioner to fill any vacancy occasioned by death, resignation, or 
removal, the person elected shall hold his office for the unexpired 
term for which his predecessor was elected, and until his successor 
is elected and qualified. 

Sec. 4. Before any commissioner shall enter upon the duties of 
his office, he shall take and subscribe an’ dath or affirmation before 
some person authorized to administer the same, faithfully to dis- 
charge the duties of a commissioner of the county in which he 
resides, and deposit the same with the clerk of the board of com- 
missioners of his county, to be by him filed in his office. 

Sec. 5. The board of commissioners shall hold four sessions 
annually at the county seat of their respective counties, commencing 
on the first Mondays of January, April, July, and October, at all of 
` which they shall transact any business which may be required by 
law: provided, that if the district court commence its session on 
any of the above-mentioned days, the county commissioners shall 
meet on the preceding Monday; but no session shall be continued 
for a longer period than six days. ` 

Sec. 6. The county clerk of the county shall be the clerk of 
the board of commissioners, and attend their meetings, and open 
their sessions by proclamation, and keep a record of their proceed- 
ings, and carefully keep in his office all books and papers belonging 
to said board of commissioners, or the business thereof; said books 
and papers to be at all times open to public inspection. 

Sec. 7. The said board of county commissioners are hereby 
authorized to hold extra sessions in case they may think the busi- 
ness of their county requires the same ; and ten days’ notice from 
any two of the commissioners to the third, shall be considered a 
sufficient call for such extra session: provided, that no extra session 
shall continue more than three days; and the sheriff of the county 
shall also, when required, attend by himself or deputy, and execute 
the orders of the board. 

Sec. 8. The commissioners shall each receive six dollars per 
day when necessarily employed in transacting the county’s business, 
except Boise and Alturas counties, in which they shall receive ten 
dollars per day, and twenty-five cents per mile going to and return- 
ing from the meetings of the board, to be computed by the most 
usually traveled route: provided, that in all extra sessions held by 
said board, they shall not receive more than six dollars per day.‘ 

Sec. 9. When only two of the members shall be present at a 
meeting of the board, and a division shall take place on any ques- 
tion, it shall be postponed to a subsequent meeting. 

Sec. 10. The commissioners of each county shall have, and 


394 LAWS OF THE TERRITORY OF IDAHO. 

use, 2 seal for the purpose of sealing their proceedings, and copies 
of the same, when signed, sealed, and attested by their clerk, shall 
be good evidence of such proceedings in the trial of any cause in 
any court of this territory ; and until such seal shall be provided, 
the private seal of the clerk of such board of county commissioners 
shall be considered a'seal. 

Sec. 11. The several boards of county commissioners are au- 
thorized and required: First. To provide for the erection and 
repairing of courthouses, jails, and other necessary public buildings 
for the use of the county. Second. ‘To lay out, discontinue, or alter 
county roads or highways within their respective counties, and to do 
all other necessary acts relating thereto. Third. To license and fix 
the rates of ferriage and tolls, authorized by law. Fourth. To fix 
the amount of taxes to be assessed according to the provisions of 
law, and to cause the same to be collected. Fifth. To allow all 
amounts chargeable against such county not otherwise provided for, 
and to audit the accounts of all officers having the care, manage- 
ment, collection, and disbursement of any money belonging to the 
county, or appropriated to its benefit. Sixth. To have the care of 
the county property, and the management of its fands and business, 
except in cases otherwise provided for, and shall have no other 
powers except such as are or may be given by law: provided, that 
the respective boards of commissioners of the counties in this terri- 
tory are hereby expressly forbidden from transferring, or authorizing 
the transfer of, any general or special fund from that fund to any 
other. 

Sec. 12. Real estate belonging to any county shall be sold by 
an agent duly appointed by the order directing such sale, who shall 
have the same power as a commissioner appointed to sell real estate 
by the district or probate court. 

Sec. 13. The board of county commissioners shall cause to.be . 
recorded in a book kept for that purpose, all their proceedings and 
their determinations touching all matters properly cognizable before 
them, and all books, accounts, vouchers, and papers touching the 
business or property of the county. 

Sec. 14. The commissioners aforesaid, at their first session after 
the annual election in each and every year, shall direct one of their 
number to preside at the meetings of their board, and he shall sign 
all documents requiring the signature of the board, and the signature 
of such person, as chairman of the board of commissioners, shall be 
as legal and binding as if the whole board had affixed their names: 
provided, that in case such chairman shall be absent at any meeting 
of the board, all documents requiring the signature of the board 
shall be signed by both members present. 

_ Bec. 15. It shall be the duty of the board of county commis- 
sioners to provide offices for the sheriff, the county auditor, and clerk 
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of the district court, and also to provide all books and stationery 
necessary for the use of the board of county commissioners, 
the office of the county auditor, the clerk of the district court, 
the probate court, and county treasurer, and also to provide con- 
venient desks for the preservation and security of the books and 
other documents in the several offices. 

Sec. 16. At the July session the board of county commissioners 
shall examine and compare the accounts and vouchers of the county 
auditor and county treasurer, count the funds in the county treasury, 
and shall make a full and accurate statement of the receipts and ex- 
penditures of the preceding year, and shall cause the same to be posted 
up at the courthouse door, and two other public places in their 
county ; and if there shall be no courthouse, then at three public 
places in such county, and shall publish the same in some newspaper 
in such county, if there be any. 

Sec. 17. It shall be the duty of the board of county commission- 
ers, at their first session, to divide their respective counties into 
election precincts, in such manner as shall be most convenient for 
the population, and appoint a’ place for the election therein, and 
they’ shall create new precincts from time to time as the population 
may require; and on the petition of twenty voters resident more 
than ten miles from any place of election, it shall be the duty of 
the board of county commissioners to establish a precinct and 
appoint judges of election therefor. 

Sec. 18. The board of county commissioners of the several 
counties of this territory are vested with the entire superintendence 
of the poor of their respective counties. . 

Sec. 19. No county commissioner shall, directly or indirectly, 
as contractor, be concerned in any contract for work to be done or 
materials to be furnished to the county, under the penalty of two 
hundred dollars, to be recovered by an action at law for the use of 
the county; and such commissioner shall moreover forfeit any 
compensation he was to receive on such contract. 

Sec. 20. The county commissioners and county commissioners’ 
clerk are authorized and empowered to administer all oaths or 
affirmations necessary in the discharge of the duties of their re- 
spective offices. 

Sec. 21. Until proper buildings are erected at a place fixed 
upon for the seat of justice in any county, it shall be the duty of the 
county commissioners to provide some suitable place for holding the 
courts of such county. i 

Suc. 22, Any person may appeal from the decision of the 
board of county commissioners to the next term of the district court 
of the same county ; such appeal shall be taken within twenty, days 
after such decision, and the party appealing shall notify the com- 
missioners that the appeal is taken, at least ten days before the first 
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day of the next term of the court appealed to, which notice shall 
be in writing, and shall be delivered persohally to the commission- 
ers, or left with the clerk of the board; and the party appealing 
shall give bond to the county, with one or more sureties, to be 
approved by such clerk, conditioned to pay all the costs which shall 
be adjudged against him on such appeal in the said district court. 

Sec. 28. An act entitled “an act creating the board of county 
commissioners and defining their duties,” approved February thir- 
teen, eighteen hundred and sixty-four, and all acts and parts of acts 
contravening this act be and the same are hereby repealed. 

Src. 24. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 22d, 1864. 


CHAPTER X. 


AN ACT 


REPEALING A CERTAIN ACT. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : 


Secrion 1. That an act entitled an act supplementary to an 
act entitled an act to regulate proceedings in civil cases in courts 


ka 
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of justice in the territory of Idaho, approved February 4th, 1864, 
be and the same is hereby repealed. 

Sec. 2. This act to be in force and effect from and after its 
approval by the governor. 


APPROVED, December 22d, a.D. 1864. 


CHAPTER XI. 


AN ACT 


TO AMEND AN ACT ENTITLED AN ACT TO REGULATE MAR- 
RIAGES AND DIVORCES, APPROVED JANUARY 1l6rx, 1864. 


` 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho as follows : 


Section 1. That section fifth of said act shall read‘as fol- 
lows: If any person intending to marry shall be under the age of 
twenty-one, if a male, and eighteen years if a female, and shall not 
have had a former wife or husband, the consent in person or in 
writing of the parent or guardian having the custody or control of 
such minor, if he or she has either a parent or guardian living 
in this territory, shall be given to the person solemnizing the mar- 
riage before such marriage shall take place. 

Sec. 2. This act to take effect and be in force from and after 
its approval by the governor. 


Approved, December 22d, A.D. 1864. 


CHAPTER XII. 


AN ACT 


RELATING TO THE DISCOVERY OF GOLD AND SILVER QUARTZ 
LEADS, AND OF THE MANNER OF THEIR LOCATION. 


4 


i 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 2, Dimensions. 
Put up notice. 
Two or more persons may locate. 
Recorded in. 
. Improvements and work. 
Tenew notice, 
Conyoyances of quartz claims, 
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Section 1. That any person or persons who may hereafter dis- 
cover any quartz lead or lode, shall be entitled to one claim thereon 
by right of discovery, and one claim each, by location. 

Sec. 2, That a quartz claim shall consist of two hundred feet 
in length, along the lead or lode, by two hundred feet in width, 
covering and including all dips, spurs, and angles within the bounds 
of said claim, as also the right of drainage, tunneling, and such 
other privileges as may be necessary to the working of said claim: 
provided, that nothing in this act shall be so construed as to give 
any claimant or claimants any right to any separate or distinct 
ledge, other than the one claimed running through the said two 
hundred feet in width or to obstruct any subsequent claimant in 
working and improving such distinct ledge, and the center of the 
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ground between such ledges shall be the dividing line between the 
respective claimants. 

Sec. 3. The locator of any quartz claim or claims, or any lead 
or lode shall, at the time of locating such claim or claims, place a 
substantial stake, not less than three inches in diameter, at each -~ 
end of said claim or claims, on which shall be a written notice spec- 
ifying the name of the locator, the number of feet claimed, together 
with the day, month, and year when the same was taken. 

Sec. 4. Two or more persons may locate or take claims together 
in a body, by joining in a notice, specifying the number of claims 
located, and the name of each person joining in such notice being 
written under the notice ; but the claims so taken shall not exceed 
two hundred feet for each individual joining in such notice, except 
when necessary to include a discovery claim. Persons so joining 
in one notice, shall be considered as tenants in common, and the 
work hereinafter required to be performed on a quartz claim, to 
entitle the locator or his assigns to hold the same as real estate, 
may be performed on any one of the claims so held in common: 
provided, it be equal in amount to one hundred dollars for each 
claim held in common, including the discovery claim. 

Sec. 5. All claims shall be recorded in the county recorder’s \ 
office within ten days from the time of posting notice thereon: pro- | 
vided, that when the claim located is more than thirty miles from: 
the county seat, the time shall extend to fifteen days: provided,i 
Further, that no person shall record in the name of any other per- 
son, unless he have the written authority of such person or persons, ; 
and exhibit the same to the recorder, and make an affidavit to be 
taken by such recorder that the written authority is genuine, who 
shall make a minute of such authority on his records, and file saah] 
affidavit in his office. 

Sec. 6. Quartz claims recorded in accordance with the provis- 3 
ions of this act shall entitle the person or persons so recording to © 
hold the same to the use of himself, his heirs, and assigns: provided, 
that within six months from and after the date of recording, he or © 
they shall perform, or cause to be performed thereon, work amount- — 
ing in value to one hundred dollars for each claim of two hundred . 
feet. 

Sec. T. Any person or persons holding quartz claims in pursu- 
ance of the provisions of this act, shall renew the notice required 
in sections three and four of this act, at least once in twelve months, 
and perform fifty dollars’ worth of work annually for each claim so 
located and held. . 

Sec. 8. Any person or persons desiring to preserve and perpet- 
uate testimony as to the sufficiency of the amount of work done on 
any claim or claims, to entitle him or them to hold them as real 
estate, according to the provisions of section six of this act, may 
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take two disinterested persons to view such work, who shall, care- 
fully examine the same ; immediately after which they shall go 
before the county recorder or some magistrate in the county and 
take and subscribe an affidavit containing, first, a description of 
the location of the claim or claims on which the work is performed, 
the character and value of such work, and the date when they 
reviewed the same; which affidavit shall be filed by the county 
recorder and carefully preserved. Such affidavits or certified cop- 
ies of the same, under the certificate and seal of the county record- 
er, who has custody of the original affidavit or affidavits, shall, in 
any court in this territory be prima facie evidence of the character 
and amount of labor performed on thé claim or claims which are 
described in such affidavit or affidavits. 

Sec. 9. Conveyances of quartz claims .shall require the same 
formalities, and shall be subject to the same rules of construction 
as the transfer and conveyance of real estate. 

Sec. 10. Al claims heretofore taken up or located jointly, in a 
manner similar to that now permitted by section four of this act, 
shall be considered, and the same are hereby made valid and suffi- 
cient in law. ` 

ec. 11. All tunnels which may be run into any hill or mount- 
ain for the purpose of discovering and working mineral-bearing 
quartz lodes, commonly termed “ blind lodes,” shall be ‘entitled to 
hold five hundred feet each way from the line of tunnel on said 
lode or lodes so discovered. ‘They shall also be entitled to one 
thousand feet square at the entrance or entrances of said tunnel or 
tunnels for building, dumping, or other purposes deemed necessary. 
The manner of locating such tunnel rights shall be the same as 
prescribed for the location of quartz claims in this act, and shall be 
held in accordance with the provisions of section six of this act, 
except that the amount of work to be performed shall be five hund- 
red dollars; and in case of failure to comply with such provisions, 
the right or claim shall be considered vacated, and shall not be 
relocated by the same parties. Nothing in this section shall be so 
construed as to give any tunnel company the right to work any lode 
discovered and located by other parties prior to their discovering 
the same, unless such claims are forfeited from noncompliance with 
the law. 

Sec. 12. That the act entitled “ an act relating to the discov- 
. ery of gold and silver quartz leads, and of the manner of their 
location,” approved February 4th, 1864, be and the same is hereby 
repealed. t 

Sec. 18. This act to take effect on and after its approval by 
the governor. 


APPROVED, December 18th, a.p. 1864. 


CHAPTER XIII. 


AN ACT 


TO CREATE A TERRITORIAL PRISON COMMISSIONER AND TO 
PROVIDE FOR THE CARE AND SAFE-KEEPING OF TERRI- 
TORIAL CONVICTS. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


SECTION L Territorial treasurer, ez oficio, prison commissioner. 

Temporary territorial prisons. 

Sheriffs to transfer territorial convicts to nearest territorial prison. 
Report to legislative assembly. 

. Special prison fund. 

Prison keepers to employ convicts at hard labor. 

Report to prison commissioner. 

Duty of territorial prison commissioner. 

Prison commissioners make necessary repairs. 

Compensation of. 


PLY PANT Hop 


Section 1. The territorial treasurer is hereby made ex officio 
territorial prison commissioner, and it shall be his duty to exercise 
a general supervision over all territorial prisoners within this terri- 


tory. 

‘Bad. 2. The county jails of Boise and Nez Perce counties are 
hereby made temporary territorial prisons, and their respective 
sheriffs made keepers thereof. 

Sec. 3. The sheriff of each county in this territory, other than 


26 
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those of Boise and Nez Perce, are hereby required to transfer any 
territorial convict or convicts that are now or may hereafter be 
lodged in the jails of their respective counties to the nearest terri- 
torial prison. 

Sec. 4. The territorial prison commissioner shall have a general 
supervision of such territorial prisons and the territorial convicts 
therein, and shall report to the legislative assembly at its next 
annual session a proper location for a territorial prison and a plan 
or plans for the same, together with an estimate of the probable 
expense of its construction. 

Sec. 5. For the purpose of defraying the expenses of keeping 
territorial prisoners, there shall be set aside fifteen per cent. of the 
territorial tax, hereafter levied and collected to constitute a cpecial 
territorial prison fund. 

Src. 6. The sheriffs of their respective counties are hereby 
required to furnish the necessary shackles, fetters, or other means 
of confinement, and necessary food and sustenance for such con- 
yicts until they are lodged in the territorial prisons, to be paid for 
out of the special prison fund. 

Sec. T. The territorial prison keepers, under the direction of 
the prison commissioner, shall, when it shall conduce to the public 
interest, employ or cause to be employed, at hard labor, all territo- 
rial convicts, which are now or may hereafter be sentenced to the | 
territorial penitentiary, by virtue of the laws of this territory, and it 
shall be the duty of the prison keepers to keep and render an exact 
account of the amount and value of all the labor performed by such 
prisoners, and of all the expenses attending such labor during the 
time of such employment, and he shall also make quarter yearly 
reports in detail to the prison commissioner, showing a fair and just 
exhibit of all such labor and expenses incurred ; said reports shall 
be made on the first Monday in January, April, July, and October 
of each year. All profits arising from any such prison labor, after 
deducting the necessary expenses thereunto attending, shall be paid 
into the territorial treasury for the use of the territorial prison fund. 

Sec. 8. It shall be the duty of the territorial prison commis- 
sioner to examine and certify all accounts of the sheriffs of the 
various counties and the territorial prison keepers‘to the territorial 
auditor ; when satisfied they are legal and just, the territorial 
auditor shall draw his warrant upon the territorial prison fund for 
the amount to be paid by the territorial treasurer. 

Sec. 9. The territorial prison keepers, under the direction of 
the territorial prison commissioner, and with the consent of the res- 
pective boards of commissioners of Boise and Nez Perce counties, 
shall make such improvements and additions to the county jails of 
said counties as may be absolutely necessary to carry out the pro- 
visions of this act, which expenses, together with all necessary 
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expense for the safe keeping and maintenance of territorial prison- 
ers shall be paid out of the territorial prison fund. 

Sec. 10. Whenever it shall be necessary for any officer, or other 
person, in pursuance of any requisition of the governor of the ter- 
ritory upon the authorities of any other state, territory, pr country, 
for the extradition of any person charged with crime in this terri- 
tory, to travel from this territory, such officer, or other person so 
traveling, shall be allowed from the territorial prison fund a sum 
equal to his actual expenses, and five dollars per day for the time 
actually required for the performance of such service, which sum 
shall be ascertained by the affidavit of the party claiming the same. 

Sec. 11. The territorial prison keepers are hereby required to 
enter into bonds, with sufficient sureties to the satisfaction of the 
territorial prison commissioners, conditional for the faithful perform- 
ance of their duties and the paying over to the territorial treas- 
urer of all net proceeds of prison labor as required by law. 

Sec. 12. It shall be the duty of the territorial prison commis- 
sioner to examine all bills and vouchers concerning any and all 
expense incurred, by reason of keeping and maintaining territorial 
prisoners prior to the passage of this act, and which may have been 
certified to be just and correct by the board of county commission- 
ers or probate judge of the proper county ; and when the prison 
commissioner shall have found the same correct he shall certify the 
same to the territorial auditor, who shall draw his warrant upon the 
territorial treasurer for the payment thereof, to be paid out of the 
general fund of the territory. 

Sec. 18. The territorial prison commissioner shall receive such 
compensation for his services as the legislative assembly at its next 
regular session may appropriate. 

Sec. 14. This act to take effect and be in force from and after 
its approval by the governor. 


Approvep, December 22d, a.n. 1864. 


CHAPTER XIV. 


AN ACT 


TO AMEND SECTIONS ONE, TWO, FIVE, SEVEN, EIGHT AND NINE, 
OF AN ACT ENTITLED AN ACT DEFINING THE JUDICIAL 
DISTRICTS OF THIS TERRITORY, ASSIGNING THE JUDGES, 
FIXING THE TIMES AND PLACES OF HOLDING THE SU- 

» PREME AND DISTRICT COURTS, AND LIMITING THE JU- 
RISDICTION THEREOF, PROVIDING FOR SPECIAL TERMS 
AND ADJOURNMENTS, FOR THE APPOINTMENT OF CLERKS, 
AND THE PROCURING OF SEALS, AND PRESCRIBING THE 
MODE OF PROCEEDING IN THE DISTRICT COURTS. AP- 
PROVED DECEMBER 18tu, 1863. 


Be u enacied by the Legislative Assembly of the 
Territory of Idaho, as follows: 


SECTION 1. Section one of the said act is hereby amended so 
as to read as follows: Section 1. This territory is hereby divided 
into three judicial districts, as follows: The first judicial district 
shall be composed. of the counties of Idaho, Nez Perce, and Shos- 
hone. - The second judicial district shall be composed of the coun- 
ties of Boise and Alturas. And the third judicial district shall be 
composed of the counties of Ada, Owyhee, and Oneida. 

Src. 2. Section two of said act is hereby amended so as to 
read as follows: Sec. 2. The Hon. A. C. Smith, associate jus- 
tice of the supreme court, is hereby assigned to the first judicial 
district. The Hon. Silas Woodson, chief justice of the supreme - 
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court, is hereby assigned to the second judicial district; and Hon. 
S. C. Parks, associate justice of the supreme court, is hereby 
assigned to the third judicial district. 

Sec. 8. Section five of said act is hereby amended so as to 
read as follows: Sec. 5. There shall be a term of the supreme 
court of this territory held at the territorial seat of government 
annually, commencing on the first Monday of January, and such 
term may be adjourned, from time to time, as said supreme court 
may direct, by order entered upon the records thereof. 

Sec. 4. Section seven of said act is hereby amended so as to 
read as follows: Sec. T. A.term of the district court for the 
second judicial district shall commence annually at the county seat 
of each respective county therein as follows: Im the county of 
Boise, on the second Monday in February, the first Monday m July, 
and the fourth Monday in October; and in the county of Alturas, 
on the third Monday in May and the first Monday in September. 

Sec. 5. Section eight of said act is hereby amended so as to 
read as follows: «Sec. 8. A term of this district court for the 
third judicial district shall commence annually at the county seat 
of each respective county therein as follows: In the county of 
Ada, on the third Monday in April and the first Monday in Decem- 
ber; in the county of Owyhee on the second Monday in June and 
the first Monday mm October; and in the county of Oneida, on the 
fourth Monday in July. 

Sec. 6. Section nine of said act shall read as follows: Sec. 
9. Causes arising under the constitution and laws of the United 
States shall have precedence of cases arising under territorial laws 
on the calendars of the district courts. > 

Sec. 7. This act to take effect and be in force from and after 
its approval by the governor. 


Approved, December 22d, A.D. 1864. 


CHAPTER XV. 


‘AN ACT 


AN ACT TO PROVIDE FOR THE’ TAXING OF FOREIGN MINERS, 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Persons liable to be taxed. 

Four dollars per month in coin. 
Collector may seize property. 

Sell the same to highest biddor. 
Male or female liable to tax. 

Fee of collector. 

Penalties. 

Dealers with foreigners liable to tax. 


SECTION 


PANS MM PH 


Secrion 1. No person not being a citizen of the United States, 
or who shall not have declared his intentions to become such, shall 
be allowed to take gold from the mines of this territory, or hold a 
mining claim therein, unless he shall have a license therefor, as, 
hereinafter provided. 

Sec. 2. It shall be the duty of the territorial auditor to pro 
cure a sufficient number of blank licenses, which shall be numbered 
consecutively, and a record thereof be filed. in his office. 

Szo. 8. Every subsequent license after the first shall be dated - 


eres 
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from the expiration of the former license issued by the collector to 
any foreign miner, who shall have been engaged in mining from the 
expiration of the former license. ng 

Sec. 4. The territorial auditor shall, with ink, fill the blanks for 
the counties which have been left in the printed form, and shall sign 
and issue to the auditor of each county, from time to time, when 
required by the county auditor, a sufficient number of licenses for 
the use of such county, and take a receipt therefor, and charge the 
auditor with the same ; the amount tobe paid for such licenses shall 
be at the rate of four dollars per month in coin or gold dust, and 
said licenses shall in no case be transferred. 

Sec. 5. The county auditor shall, on the first Monday in each 
month, fill the blanks for the respective county, and deliver to each 
tax collector of his county a sufficient number of the licenses pro- 
vided for in this act, for the use of his county for one month, and 
take his receipt therefor, and charge him with the same. 

Sec. 6. The collector shall collect the license tax provided for 
in this act, from all persons liable to pay the same, and may seize 
the property of any such person refusing to pay such tax, and sell 
the same at public auction, on one hour’s notice, by proclamation ; 
and shall deliver the property to the purchaser, together with a bill 
of sale, attached to a license, which shall transfer the title thereof to 
the person paying the highest price therefor; and after deducting 
the tax and necessary expenses incurred by reason of such refusal 
and sale of property, the collector shall return the surplus proceeds 
of the sale, if any, to the person or persons whose property was sold ; 
provided, that, should any person, liable to pay such tax in any 
county of this territory, escape into any other county, with the intent 
to evade the payment of such tax, then, and in that event, it shall 
be lawful for the collector to pursue such person, and enforce the 
payment of such tax, in the same manner as if no such escape had 
been made. All foreigners residing in the mining districts of this 
territory, shall be considered miners under the provisions of this act, 
unless they are directly engaged in some other lawful business avo- 
cation: provided, further, that all Mongolians, whether male or 
female, and of whatever occupation, shall be considered foreigners, 
and shall pay a license tax of four dollars for each and every month 
they reside in this territory. . 

Sec. 7. The collector shall receive ten per cent. of all: sums 
collected from forcign miners’ licenses, and fifty per cent. of the net 
proceeds of all moneys collected under this act shall be paid into 
the county treasury for the use of the territory, the remaining fifty 
per cent. of the net proceeds shall be paid into the treasury for the 
use of the county. Any person charged with the collection of the 
tax provided to be collected by this act, who shall give any receipts 
other than the receipts prescribed in this act, or receive money 
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for such license, without giving the necessary receipt, shall be 
deemed guilty of a misdemeanor, and, upon conviction thereof, shall 
be fined in a sum not exceeding one thousand dollars, and be im- 
prisoned in the county jail not exceeding six months. 

Bec. 8. Any tax collector who shall sell, or cause to be sold, 
any foreign miner's license with the date of the sale left blank, or 
which shall not be dated and signed, and blanks filled with ink, by 
the auditor and tax collector, and any person who shall make any 
alteration, or cause the same to be made, in any license, shall be 
deemed guilty of a felony, and, upon conviction thereof, shall be 
fined in a sum not exceeding one thousand dollars, and imprison- 
ment in the territorial prison not exceeding three years; and the 
license so sold with blank date, or which shall not be signed and 
dated, and the blanks filled with ink, as aforesaid, or which shall 
have been altered, shall be received as evidence in any court of 
competent jurisdiction. 

Sec. 9. Any company or person hiring foreigners, or interested 
with them as partners, or renting or on shares, or in any manner 
connected with any foreigner or foreigners, in working or in posses- 
sion of any mining grounds in this territory, shall be held liable for 
the amount of license of each and every foreigner with whom such 
person or company is so connected or interested. All mining 
grounds worked, or possessed, all improvements, all ‘tools and ma- 
chinery, used in working such grounds by said person or company, 
shall be subject to sale for the payment of said license tax, in the 
manner provided in section six of this act. The collector shall have 
power to require any person or company believed to be indebted to, 
or to have money, gold dust, or property of any kind, belonging to 
any foreigner, or in which any foreigner is interested, in his or their 
possession, or under his or their control, to answer under oath as to 
such indebtedness, or the possession of such money, gold dust, or 
other property. In case a party is indebted, or has possession or 
control of any moneys, gold dust, or other property, as aforesaid, of 
such foreigner or foreigners, he may collect from such party the 
amount of such license, and may require the delivery of such money, 
gold dust, or other property, as aforesaid; and in all cases, the 
receipt of the collector to said party shall be a complete bar to any 
demand made against such party, or his legal representatives, for 
the amounts of money, gold dust, or property embraced therein. 
Any person or company having foreigners to work in the mines of 
this territory, shall be liable for the amount of the licenses for each 
person so employed. 

Sec. 10. The provisions of this act shall be construed as apply- 
ing only to such persons as are inhibited from becoming citizens of 
the United States by the laws thereof. ° 
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Sec. 11. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, Décember 22d, a.n. 1864. 


CHAPTER XVI. 


= ` AN ACT 


RELATIVE TO ESTRAYS. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That any person taking up any stray animal, shall, 
within five days thereafter, notify the owner thereof, if to him 
known, and request such owner to pay all reasonable charges and 
take such stray away. 

Sec. 2. Any person finding an animal known to be an estray, 
upon the lands owned and inclosed by such person, may, immedi- 
ately take up such animal as an estray; or if at any tune an ani- 
mal be found upon the premises owned or occupied by another in a 
condition as to require feed to preserve its life, it may be taken up 
and published as an estray in accordance with the provisions of this 
act. 

Sec. 8. If the owner of any stray animal be unknown, the 


\ 
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taker-up shall, within ten days after taking up such animal, post up 
written notices, (giving a description of such animal, the marks, 
brands, natural ar artificial, as near as practicable, the name and 
residence of the taker-up, and the time at which the same was 
taken up) in three of the most public places in the county; one of 
which shall be posted at the door of the courthouse or auditor’s 
office of said county. : 

Sec. 4. Every taker-up of an estray or estrays shall, within 
one month after taking up the same, procure an appraisal thereof, 
by having two disinterested persons, residents within the county 
where such stray or strays are taken up, to value and appraise the 
same, and make return of such valuation, together with the kind 
and description, marks and brands, natural or artificial, of such 
stray or strays, to the auditor of the county in which the same may 
be, which return must be sworn to by at least one of the appraisers, 
before some person legally authorized to administer an oath, and 
subscribed to by both, and a certificate of such oath shall be at- 
tached to said return and filed with the same; and the auditor of 
the county shall enter in a book for that purpose, the name of the 
taker-up of such stray or strays, together with the description of 
the same as given, the appraiser’s value, and the time when taken 
up, which shall be kept for the inspection of the public. 

Sec. 5. Ifthe owner or any person entitled to the possession of 
such stray, shall appear at any time within one year after the notice 
is filed with the auditor as aforesaid, and make out his right thereto, 
he shall be entitled to the possession and ownership of such stray 
upon paying all lawful charges which have been incurred in relation 
to the same. 

Sec. 6. If the owner and taker-up of any stray cannot agree 
upon the amount of such charges, or for the use of any such stray, 
either party may make application to any justice of the peace of 
the county where such stray was taken up to settle the same, and 
the party making such application, shall give notice thereof to the 
other party, and if any amount be found due to the taker-up by the 
said justice, over the value of the use of such stray, the same shall 
be a lien on said stray until paid by the owner, together with the 
cost of such adjudication, which, if not paid, said justice may enter 
up judgment and issue execution for, commanding the sale of such 
estray to pay such debt and cost, as in any other judgment for 
debt: provided, that only such stray can be made liable for such 
debt and cost, and that either party shall have the same right to 
appeal to the district court as in other cases. 

Sec. 7. If any person entitled to the possession of any stray 
shall not appear and substantiate his title thereto, and pay charges 
thereon, within one year from the time when said notice is filed 
with the county auditor, as provided in this act, such stray shall be 
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sold at the request of the taker-up, by the sheriff or any constable of 
the county, at public auction, upon first giving public notice thereof 
in writing, by posting up the same in three of the most public places 
in the precinct where such stray may have been taken up, at least 
-ten,days before such sale; and the taker-up may bid therefor at 
such sale, and after deducting all the lawful charges of the taker- 
up, as aforesaid, and the fees of the sheriff or constable, which 
shall be the same as on an execution, the remaining proceeds of 
such sale shall be deposited in the county treasury to be applied to 
the common school fund of said county. 

Sec. 8. If any person shall, without the consent of the taker- 
up, take away any stray taken up pursuant to the provisions of 
this act, without* first paying all the lawful charges incurred in 
relation to the same, he shall be held liable to the taker-up for the 
full value of such stray, and may be proceeded against, as in an 
action fon debt, before any court having competent jurisdiction. 

Src. 9 If any taker-up of any estray shall neglect to cause 
the same to be advertised, or a notice thereof be posted up, or if 
he shall neglect to procure the appraisal of any stray, which shall 
be of the vaule of five dollars or more, or if he shall move or cause 
the same to be moved beyond the bounds of the county where 
taken up, or if he shall neglect to perform any of the duties re- 
quired of him by this act, he shall be procluded from acquiring any 
right of property in such stray, and from receiving any damages 
or charges for keeping the same, and he shall, moreover, forfeit 
and pay into the county treasury a sum equal to the value of such 
stray, to be sued for and recovered by the county treasurer, in the 
name of the county, and the amount so recovered applied to the 
common school fund of the county. 

Sec. 10. If the taker-up of estray property shall convert the 
same to his own use, before the title thereto shall vest in him ac- 
cording to law, or if he shall knowingly and willfully violate any of 
the provisions of this act, such person, so offending, shall be fined 
in any sum not exceeding five hundred dollars and not less than 
double the value of such estray property: provided, that in case 
such estray or estrays are work animals, they may be used by the 
taker-up in the same manner as though he were the owner thereof, 
and the amount of the value of such use shall be deducted from 
the charges attaching to such estray. 

Sec. 11. This act shall take effect, and be in force, from and 
after its approval by the governor. 


APPROVED, December 22d, A.D. 1864. 


\ 


- CHAPTER XVII. 


AN ACT 
è 


RELATING TO THE HOLDING OF TERMS OF THE DISTRICT 
COURT IN THE FIRST JUDICIAL DISTRICT. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. A term of the district court for the first judicial 
district shall be held at Lewiston in the county of Nez Perce, com- , 
mencing on the second Monday of April, and first Monday of ` 
November of each year, for the hearing and determination of all 
matters and causes arising in said district. 

Sec. 2. The board of county commissioners of the counties 
of Shoshone and Idaho (when in their opinion no term of the dis- 
trict court is required im their respective counties at the time pro- 
vided by law) may notify the district judge of the first judicial 
district, at least twenty-five days prior to the time fixed for holding 
said term, that said term is not needed; and in that case, no term 
shall be ordered or held. Such notice to be delivered at the resi- 
dence of the district judge, by some person duly authorized by 
such board of commissioners. 

Sec. 8. When no term of district court shall be held in said 
counties of Shoshone and Idaho, or either of them, as provided by 
this act, all actions, suits, and proceedings awaiting for trial or 
hearing for such term, shall, if the parties thereto so stipulate or 
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consent, be immediately transferred to the district court in the 
county of Nez Perce, and stand for hearing and determination for 
the term reset thereafter to be held in said county of Nez Perce: 
provided, that in all cases in which criminal suits or proceedings 
are so transferred from said counties of Idaho and Shoshone to the 
district court of Nez Perce County, the expenses attending such 
transfer and trial of such suits or proceedings shall be paid by the 
county from which they were so transferred. 

Src. 4. The grand and petit jury to be in attendance upon the 
the district courts to be held in Nez Perce county, shall be sum- 
moned by the marshal of the territory, or his deputy; but m case 
no such marshal or deputy is present, by a person especially ap- 
pointed by the court to act as such, provided by the laws of the 
United States; and the said grand and petit juries shall possess 
the same jurisdiction to inquire into, investigate, hear, and deter- 
mine all matters, causes, writs, and business arising under the laws 
of the territory, as fully as if drawn and empanneled under said 
laws ; and they shall receive no other compensation than that paid 
by the United States. 

Sec. 5. All acts or parts of acts contravening this act, shall be 
and the same are hereby repealed. 

Sec. 6. This act to take effect and be in force from and after 
its approval by the governor. 


ApproveD, December 22d, A.D. 1864. 


CHAPTER XVIII. 


AN ACT 


TO REAPPORTION THE MEMBERS OF THE LEGISLATIVE AS- 
SEMBLY OF THE TERRITORY OF IDAHO, AND TO FIX THE 
TIME OF CONVENING THE SAME. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. The county of Nez Perce shall hereafter be enti- 
tled to one member of the council and two members of the house 
of representatives; the county of Idaho shall be entitled to one 
member of the council and to two members of the house of repre- 
sentatives; the county of Shoshone shall be entitled to one member 
of the council and to one member of the house of representatives ; 
the county of Alturas shall be entitled to one member of the coun- 
cil and to two members of the house of representatives; the county 
of Oneida shall be entitled to one member of the council and to one 
member of the house of representatives; the county of Owyhee 
shall be entitled to one member of the council and to three members 
of the house of representatives; and the county of Boise shall be 
entitled to four members of the council and to eight members of 
the house of representatives; the county of Ada shall be entitled 
to one member of the council and three members of the house of 
representatives. 
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Sec. 2, The legislative assembly of this territory shall hereaf- 
ter convene at the capital on the first Monday of December of each 
year, at twelve o’clock, M. of said day. 

Sec. 3. That an act entitled ‘an act to fix the time of meeting 
of the legislative assembly of the territory of Idaho,’ approved 
January first, eighteen hundred and sixty-four, be, and the same is 
hereby repealed. 

Sec. 4. This act to take effect, and be in force, from and after 
its approval by the governor. 


Approved, December 22d, a.p. 1864. 


- CHAPTER XIX. 


; AN ACT 


DEFINING DUTIES OF THE TERRITORIAL TREASURER. 


Be it enacted by the Legislative Assembly of the Ter- 
ritory of Idaho, as follows : 


Sxcrion L Office, where kept. 
1. Execute a bond. 
2. Duties of. 
3 Penalties of 
& Power to administer oaths. 
31. Compensation of 


Ssotton 1. The territorial treasurer shall reside and keep his 
office at the seat of government, and before entering upon the 
duties of his office, shall execute and deliver to the governor a 
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bend to the territory, in the sum of fifty thousand dollars, to be ` 
approved by him, conditioned to pay over all moneys at such time 
as required of him by law, and for the faithful performance of all 
duties required by law, and take an oath of office before some judge 
or justice of the peace within the territory, to be indorsed on his 
commission, and file a copy thereof, together with his bond, in the 
office of the secretary of the territory. 

Sec. 2. It shall be the duty of the territorial treasurer to 
receive and keep an accurate account of all moneys received by 
him as such treasurer, the sources from which the same were 
received, the particular kinds of moneys received, whether coin, 
gold dust, United States legal tender notes, or territorial warrants ; 
and shall pay out the same on warrants drawn on him by the terri- 
torial auditor, as providedby statute, in the order of their presenta- 
tion; to keep a just and true account, under each head, of appro- 
priations made by law, and the disbursements under the same; to 
render his accounts to the auditor for settlement quarterly, or 
oftener, if required ; to report to each house of the legislative 
assembly, within ten days after the commencement of cach regular 
session, a detailed statement of the condition of the treasury, and 
its operations for the preceding year; to give information in writ- 
ing to either house of the legislative assembly, whenever required, 
anm any subject connected with the treasury or touching any duty 
of his office; to account for and pay over all moneys received by 
him as such treasurer, and deliver all books, vouchers, and effects 
to his successor, and take his receipt therefor. 

Sec. 3. If the territorial treasurer shall, either directly or indi- 
rectly, use, loan, or, in any manner, place out of his possession, 
otherwise than on special deposits, or to pay the same out on war- 
rants drawn on him, as provided by statute, any funds belonging 
to, or collected by, or paid to him for the use and benefit of the 
territory or any county, or the common school fund, or if such 
territorial treasurer shall exchange one kind of money, received by 
him in his official capacity, for any other kind or species of money, 
he shall be deemed guilty of felony, and, on conviction thereof, 
shall be forthwith removed from office, and shall also be punished 
by a fine in any sum not exceeding ten thousand dollars, or impris- 
oned in the territorial prison for any length of time not exceeding 
five years, or by both such fine and imprisonment. 

Sec. 4. The books, papers, letters, and transactions pertaining 
to the office of treasurer, shall, at all times during office hours, be 
open to the inspection of a committee of the legislative assembly, 
or either branch thereof, to examine and settle all accounts, or to 
take copies of the same, to count all moneys, and shall, at all times, 
when not necessarily in use by the officers, be open for the inspec- 
tion of any person whomsoever, without any fee or charge; and 
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when the successor of any such treasurer shall be elected or 
appointed and qualified, the territorial auditor shall examine and 
settle all the accounts of such treasurer, remaining unsettled, and 
give to him a certified statement, showing the balance of moneys, 
securities, and effects for which he is accountable, and which have 
been delivered to his successor, and report the same to the legisla- 
tive assembly. 

Sec. 5. It shall be the duty of the territorial treasurer to keep 
a register of the territorial warrants presented to him and not paid” 
for want of funds, in the order of their presentation, and shall 
write across the back of the same: “ presented and not paid for want 
of funds ;” said indorsement to be dated and signed by the treas- 
urer, and said warrant shall draw interest at the rate of ten per 
cent. per annum, from the date of presentation, until paid: pro- 
vided, that warrants drawn prior to the approval of this act shall 
be paid in the order of their number. 

Sec. 6. Orders or warrants drawn on and presented to the 
territorial treasurer for payment out of the territorial funds, shall 
be paid, as nearly as can be, in the different kinds of money in the 
treasury, in proportion to the amount of the order or warrant and 
the amount of each kind of money on hand, specifying the same 
on warrant so paid, and also in his books of accounts of disburse- 
ments. 

Sec. 7. The treasurer shall grant duplicate receipts under the 
seal of his office, for all sums of money that shall be paid into the 
treasury; and the person receiving the same shall deposit one of 
them with the territorial auditor, who shall credit such person 
accordingly and charge the treasurer with the amount. 

Sec. 8. The treasurer shall have power to administer all oaths 
required by law, in matters pertaining to the duties of his office. 

Src. 9. The treasurer shall keep a seal of office for the autheh- 
tication of all papers, writings, and documents required by law to 
be certified by him; and copies, so authenticated and certified, of all 
papers and documents lawfully deposited in his office, shall be 
received in evidence as the original documents. 

Sec. 10. If the territorial treasurer shall willfully and unlaw- 
fully refuse to pay any warrant lawfully drawn upon the treasury, 
he shall forfeit and pay fourfold the amount, to be recovered by 
action against the treasurer and his sureties on his official bond, or 
otherwise ; shall also suffer such other punishment as the law shall 
provide. 

Sec. 11. The treasurer shall receive, as a compensation for his 
services, three per cent. of all moneys received, and two per cent. 
of all moneys disbursed by him in his official capacity, to be audited 
by the auditor and retained by said treasurer from any moneys in 
the treasury not otherwise appropriated. 

2T 
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Sec. 12. Thisact tobe in force, and take effect, from and after 
its approval by the governor. g 


APPROVED, December 10th, A.D. 1864. 


CHAPTER XX. 


AN ACT 


RELATING TO PROBATE JUDGES. 


Be it enacted by the Legislative Assembly of the 
2 Territory of Idaho, as follows: 


Section 1. ‘The several probate judges of this territory shall be 
ex officio clerks of their own courts, and they shall have power to 
appoint a clerk, which appointment shall be in writing and filed in 
the office of the county recorder; he shall hold his appointment’ 
during the pleasure of the probate judge so appointing him, but his 
revocation shall be in writing, filed in the office with his appointment. 

Sec. 2. The probate judges or their clerks shall receive the 
following fees, except otherwise specially provided for by statute: 
For issuing letters testamentary or of administration, one dollar ; 
when the same are contested, three dollars; for certificate appoint- 
ing appraisers or guardians, fifty cents; for writing and posting 
notices, for each copy, fifty cents; for giving notice by publication, 
in addition to the costs of publication, fifty cents; for all other 
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services, the same fees as are allowed the clerk of the district court 
and justice of the peace, for similar services. 

Sec. 8. All acts and parisof acts, contravening the provisions 
of this act, are hereby repealed. 

Sec. 4. This act to take effect from and after its approval by 
the governor. . 


= 


. APPROVED, December 21st, a.p. 1864. 


CHAPTER XXI. 


AN ACT 


TO ENABLE THE COURTS TO ENFORCE THE SPECIFIC PER- 
FORMANCE OF CONTRACTS. 


Be it enacted by the Legislative Assembly of the- 
Territory of Idaho, as follows: 


Section 1. Tn an action upon contract, express or implied, for the 
direct payment of money or currency, the judgment, whether the 
same be by default or after verdict, or upon the decision of the court 
or the report of a referee, shall follow the contract and be made paya- 
ble in the kind of money or currency stipulated for therein, or un- 
derstood by the terms thereof; provided, that whenever a written 
contract to pay in “ gold coin,” or its equivalent in gold dust or bars, 
be not performed according to the terms of said contract whether 


420 LAWS OF THE TERRITORY OF IDAHO. 


by promissory note or otherwise, it shall thereafter, at the option of 
the party éntitled to the benefit thereof, be deemed and held to be + 
a contract to pay gold coin only, within the meaning of this act, 
and may be enforced accordingly. 

Sec. 2. In an action for the recovery of unliquidated damages, 
the court, jury, or referee, who shall assess the same, shall estimate 
the amount thereof either in gold or silver coin of the United States, 
or in United States legal tender paper currency, at the option of 
the party prosecuting for the recovery of such damages, and the 
jadgment thereof shall be made payable in the kind of money or 
currency in which such damages shall have been estimated. 

Sec. 3. An execution to enforce a judgment for a specified - 
kind of money, shall require the sheriff to satisfy the same in the 
kind of money or currency specified in such judgment, and in case 
of levy and sale of the property of the judgment debtor, he shall 
refuse payment from any purchaser at such sale, in any other kind 
of money than that specified in the execution. The sheriff shall pay 
over according to law the kind of money recovered on such execu- 
tion, and in case of neglect or refusal so to do, he shall be liable on 
his official bond to the judgment creditor in three times the amount 
of the money collected. 

Sec. +. The certificate of sale of real property on an execution 
to enforce a judgment for a specified kind of money, shall state the 
kind of money recovered on such gale, and the notice of sale shall 
specify the kind of money in which bids may be made at such sale, 

. which shall be the same as that specified in the judgment, and the 
sheriff shall state in his returns the kind of money received. 

Sec. 5. The purchaser at a sale of real property on execution 
for a specified kind of money, shall be entitled to receive from the 
redemptioner and the redemptioners from each other, the kind of 
money specified in the certificate of sale before a redemption of 
such property can be had. 

Sec. 6. This act shall take effect and be in force from and after 
its approval by the Governor. 


APPROVED, December 3d, A.D. 1864. 


CHAPTER XXII. - 


+ 


AN ACT 


PRESCRIBING THE MODE OF MAINTAINING AND DEFENDING 
POSSESSORY ACTIONS ON THE PUBLIC LANDS IN THIS 
TERRITORY. 


23 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Srotron 1. Any person being a citizen of the United States, 
or haying in accordance with law declared his intention to become 
a citizen, now occupying and settled upon, or who may hereafter 
occupy or settle upon, any of the public lands of the United States 
in this territory, for the purpose of cultivating or grazing the same, 
may commence and maintain any action for interference with, or 
injury to, his possession of such land against any person or persons 
interfering with or injury to the same: provided, that if such land 
contain mines of any of the precious metals, the possession or claim 
of the person or persons occupying the same for the purposes afore- 
said shall not prevent the working of such mines by persons desiring 
to work the same, as fully as if no such claim for agricultural or 
grazing purposes had been made thereon: provided, further, that 
this act shall not be so construed as to allow persons who have, 
subsequent to the location of land for agricultural or grazing pur- 
poses, to go upon such lands for the purpose of mining without either 
first paying the owner thereof the value of any growing crops they 
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may destroy, or giving bonds for the same; this provision not to ex- 
tend to any crops planted upon lands subsequent to their location 
for mining purposes: and, provided further, that this act shall not 
be construed to authorize the maintenance of any claim upon lands 
which, at the commencement of any such action, may have been 
selected by the United States, and reserved for any purpose. 

Sec. 2. Every claim, to enable the holder to maintain any action 
as aforesaid, shall contain not more than one hundred and sixty 
acres of land; shall be in a compact form, and in no place less than 
eighty rods in width, and so distinctly marked that the boundaries 
thereof may be easily traced. 

Sec. 8. Every such claim shall be accurately described in a 
written notice, which shall be recorded in the office of the recorder 
of the county wherein the claim shall be situated, in a book to be 
kept by him for that purpose, together with an affidavit of the 
claimant setting forth: First. That such claim does not embrace more 
than one hundred and sixty acres of land. Second. That he or she 
holds no other claim under the provisions of this act. Third. That 
to the best of his or her information and belief, no part of said land 
is claimed under any existing adverse title. 

Sec. 4. Within ninety days after the date of such record, said 
claimant shall improve the land so recorded, unless the same shall have 
been previously done by him, or some one through whom he claims, 
by putting such improvements thereon as shall partake of the realty 
to the value of two hundred dollars, and shall continue to occupy 
and to cultivate or graze the same, or some portion thereof, either 
in person or by his agent or employé, and no persons shall be 
entitled to maintain any such action unless he shall have complied 
with all the provisions of this act. 

Sec. 5. In any action for the possession of, or for any injury 
done to, a lot or parcel of land, situated in any city, town, or vil- 
lage on the public lands in this territory, the plaintiff shall be 
required to prove either an actual inclosure of the whole lot claimed 
by him, or the erection of a dwellinghouse, or other substantial 
building, on some part thereof, by himself or some person through 
whom he claims, and proof of such building, with or without inclosure, 
shall be sufficient to hold such lot or parcel to the bounds thereof, 
as indicated by the plat of such city, town, or village, if there be 
one, and if there be no such plat, then to hold the same, with its full 
width and extent from and including such building to the nearest 
adjacent street, where the intervening space shall not have been 
previously claimed by adverse possession. 

Sec. 6. This act to take effect and be in force from and after its 
approval by the governor. 


Passen, December 10th, ap. 1864. 


CHAPTER XXIII. 


AN ACT 


IN RELATION TO THE CLERK OF THE SUPREME COURT, AND 
‘PRESCRIBING HIS DUTIES. 


sa 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Secrron 1. That the supreme court, or the judges thereof, shall 
appoint a clerk, who shall hold his office during the pleasure of such 
court, 

Sec. 2. Before entering upon the duties of his office he shall 
take an oath of office and give bond in such sums, with surety and 
condition, as the said court or the judges thereof shall require, 
which bond shall be approved by one of the judges of the said 
court, and shall be deposited with the secrotary of the territory ; 
the bond shall be to the United States, and any party aggrieved by 
the official acts or omission of said clerk may have his action 
thereon. 

Sec. 8. The clerk shall keep his office at the seat of govern- 
ment, and shall keep it open at all seasonable hours; and shall keep 
such records and books as are prescribed by law and the supreme 
court. The rent for the office, fuel, and lights, books, and station- 
ery, shall be paid for out of the territorial treasury by draft of the 
territorial auditor, the bills being first approved by one of the judges 
of said court. ; 
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Sec. 4. He shall file all papers that may be legally lodged with 
him for that purpose, noting the day, month, and year when so 
filed. 
Sec. 5. He shall be responsible for the safe custody and deliv- 
ery to his successors, of all books and papers belonging to his office. 

Sec. 6. He shall have power to administer oaths in every case 
where an oath is authorized by law. 

Sec. 7. He shall not practice as an attorney or counsellor, nor 
ee he be surety or bail in any case in the court of which he is 
clerk. l 

Sec. 8. He is authorized to take acknowledgments of his deeds 
and instruments of writing under the seal of his office. 

Sec. 9. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 17th, A.D. 1864. 


ye ete ee Gee ete ame 


CHAPTER XXIV. 


AN ACT 


TO PROVIDE FOR THE BETTER MAINTENANCE OF THE INDI- 
GENT SICK, IDIOTIC, AND INSANE PERSONS, IN THE SEV- 
ERAL COUNTIES OF THIS TERRITORY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. The board of county commissioners, in and for the 
several counties in this territory, are hereby empowered to levy, 
annually, and cause to be collected in their respective counties, ` 
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such special per capita tax, as they may deem necessary, not to 
,exceed the sum of two dollars for each taxable inhabitant thereof, 
to be appropriated to the care and maintenance of the indigent 
sick, idiotic, and insane persons in such county. . 
Sec. 2. The board of county commissioners of each county are 
also empowered to levy, and cause to be collected annually, in addi- 
tion to the amount authorized by the provisions of section one of 
this act, a sum not to exceed one-fourth of one per cent. on the 
value of all taxable property of such county as may by them be 
deemed necessary and sufficient for the support of the resident indi- 
gent sick, idiotic, and insane persons of their respective counties. 
Sec. 3. It shall be lawful for the board of county commission- 
ers of each county in this territory, to contract with any respons- 
ible party or parties in the territory, upon such terms as may be 
deemed just and equitable, for the care, protection, and mainte- 
nance of the indigent sick, idiotic, and insane persons of their re- 
spective counties. All persons or parties with whom such contracts 
may be made by any board of county commissioners, shall enter 
into bonds, to the commissioners, with two or more approved sure- 
ties, in such sums as may seem just, conditioned for the faithful 
performance of their duties: provided, that all persons with whom 
such contracts may be made, shall render quarterly reports to the 
board of county commissioners, of such indigent sick, idiotic, and 
insane persons committed to their charge, showing the causes and 
nature of their confinement, and the expenses attendant upon their 
care and maintenance. . 
Sec. 4. The taxes specified in this act shall be collected in th 
same manner and at the same time as other taxes, and by the 
same officers who are now, by law, or may hereafter be elected or 
appointed to collect county revenue; and the said taxes, when col- 
lected, shall be paid into the county treasury, and the treasurer 
shall receipt therefor, and all the money thus collected shall consti- 
tute and be known as the special hospital fund of the county, and 
shall be used for the care, protection, and maintenance of the indi- 
gent sick, idiotic, and insane persons, and for no other purpose or 
object. ‘The treasurer of each county shall cause to be provided, 
blank receipts for the special per capita tax herein provided, which 
receipt shall be signed by the treasurer, and countersigned by the 
county auditor, and by the treasurer delivered to the county assess- 
or, taking his receipt therefor, and making a register of the same, 
with the number thereof, in a book to be kept by him for that pur- 
pose. No money set apart, under the provisions of this act, for 
the benefit of the indigent sick, idiotic, and insane persons, shall be 
drawn from the hands of the officer or officers having the charge of 
the same, according to law, except upon the presentation of the 
order of the board of commissioners, drawn on the hospital fund. 
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Sec. 5. This act to take effect and be in force from arid after 
its approval by the governor. 


APPROVED, December 138th, A.D. 1864. 


CHAPTER XXV. 


AN ACT 


TO PROVIDE CERTIFICATES OF ELECTION FOR THOSE PERSONS 
WHO WERE ELECTED FOR THE OFFICE OF DISTRICT 

. ATTORNEY IN THE SEVERAL JUDICIAL DISTRICTS OF 
THIS TERRITORY, AT THE GENERAL ELECTION OF THE 
YEAR A.D. 1864. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


SECTION 1. That it shall be the duty of the secretary of the 
territory, in the presence of the governor, to canvass the votes 
given for district attorney, in the several judicial districts of this 
territory, at the last general election; and the governor shall grant 
certificates of election to the person having the highest number of 
votes for that office, in the several districts. 

Sec. 2. This act shall take effect, and be in full force, from 
and after its passage and approval by the governor. 


APPROVED, December 14th, a.D. 1864. 


CHAPTER XA VI. 


AN ACT 


TO PERMANENTLY LOCATE THE CAPITAL OF THE TERRITORY 
OF IDAHO. 


E5 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : 


Secrron 1. That the capital of the territory of Idaho be, and 
the same is hereby permanently located at Boise City, in the county 
of Boise and said territory of Idaho. 

Sec. 2. The capitol buildings are hereby located on the grounds 
known in and described on the plat of said Boise City as the capitol 
square. And the honorables Caleb Lyon, C. B. Waite, and J. M. 
Cannady are hereby appointed as commissioners to receive a deed 
to said capitol square, and such other grounds as may be deemed 
necessary, to hold in trust for the territory, for the purpose of 
erecting the capitol buildings aforesaid. 

Suc. 8. The secretary of said territory is hereby authorized 
to immediately draw a warrant upon the treasurer of the territory, 
for such sum, not exceeding the sum of two thousand dollars, as 
shall be necessary to remove the papers, books, documents, and 
other property belonging to his office, to said Boise City. 

Sec. 4. ‘This act to take effect from and after the twenty-fourth 
day of December, A.D. 1864. 


ApproveD, December Tth, A.D. 1864. 


CHAPTER XX VII. 


AN ACT 


TO PROVIDE FOR THE TRANSCRIBING OF THE RECORDS OF 
OWYHEE COUNTY, NOW ON THE BOOKS OF BOISE COUNTY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. It shall be the duty of the recorder of Owyhee 
County, and he is hereby required, before the first day of June, 
eighteen hundred and sixty-five, to transcribe, or cause to be tran- 
scribed, all the records belonging to or in any way appertaining to 
the county of Owyhee, now recorded in the books of Boise County, 
at Idaho City. 

Sec. 2. He shall receive for such service the sum of thirty 
cents per folio, also mileage in going to and returning from the 
county seat of Boise County, by the nearest traveled route, at the 
rate of thirty cents per mile: provided, that mileage shall only be 
allowed but once for going and returning. 

Sec. 3. On the completion of said transcribing, the recorder 
shall present his bill to the board of county commissioners in his 
county, and if they find it conforms to the above specified rates, 
they shall allow it and order it paid out of any money in the treas- 
ury not otherwise appropriated. 

Src. 4, This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 8d, A.D. 1864. 


H 
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CHAPTER XXVIII. 


AN ACT 


LOCATING THE COUNTY SEAT OF ALTURAS COUNTY. 


Be ü enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Szorron 1. That the county seat of the county of Alturas be, 
and the same ïs hereby located at Rocky Bar. 
Src. 2. That all acts or parts of acts inconsistent with the pro- 
visions of this act, are hereby repealed. 
Sec. 8. This act to take effect and be in full force, from and 
after its passage and approval by the governor. 


APPROVED, December 3d, A.D. 1864. 


' 


CHAPTER XXIX. 


AN ACT 


TO ORGANIZE THE COUNTY OF ADA. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That all that portion of Boise County, in the terri- 
tory of Idaho, included within the following lines, to wit: Com- 
mencing at the point where Grimes’ Creek forms a junction with 
Boise River, on the westerly line of Alturas, and on the easterly 
line of Boise County, and running thence in a north-westerly direc-_ 
tion to a point on Payette River, known as Picket’s Corral; thence — 
due north to the south line of Idaho County ; thence west along said 
line of Idaho County to the middle of the channel of Snake River ; 
thence up the middle of the channel of Snake River to the point 
where the westerly line of Alturas County intersects the same ; 
thence in a northerly direction along said westerly line of Alturas 
County, to the place of beginning, be and the same is hereby 
organized into a county, to be called the county of Adap.and the 
county seat of said county is hereby located at Boise City. 

Sec. 2. The said county of Ada shall, from and after the passage 
of this act, be exempt from all jurisdiction and control of the officers 
of Boise County, except that all taxes heretofore levied upon any 
person or property by the county last named, and which have not. 
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been paid, may be collected in the same manner as though this act 
had not been passed. 

Sec. 8. The recorder of the county of Ada, who shall be here- 
after elected, is hereby authorized to transcribe into books to be 
procured for that purpose, such parts of the records and files of 
Boise County, as relate to matters within the county created by this 
act, and the same shall have the same force and effect, and be of 
the same degree of evidence as the original files and records. 

Src. 4. It shall be the duty of the governor to appoint all the 
county officers of said county of Ada; and the county commissioners 
so appointed shall, at their first regular session, to be held on the 
first Monday in February, appoint all the necessary precinct officers ; 
and all officers so appointed, shall continue in office until their 
respective successors shall have been elected and qualified. 

Sec. 5. An election shall be held at the various precincts of said 
county of Ada, on the first Monday in March, one thousand eight 
hundred and sixty-five, subject to the laws and regulations governing 
general elections, at which election all county and precinct officers for 
said county shall be chosen ; and the several officers so chosen shall, 
within twenty days thereafter, duly qualify according to law, and 
enter upon the discharge of the duties of their respective offices. 

Sec, 6. The term of office of all officers elected under the 
provisions of this act, shall expire on the first Monday in January, 
one thousand eight hundred and sixty-six. 

Sec. 7. The county of Ada shall pay to the treasurer of Boise 
County, a just and equitable proportion of the debts for which the 
. said county of Boise is now liable; and the auditors of said counties 
shall, on or before the first Monday in September, one thousand 
eight hundred and sixty-five, meet at Idaho City, and apportion the 
same, and ascertain the amount to be paid as aforesaid, from the 
assessment rolls of said counties, that may be made in the year one 
thousand eight hundred and sixty-five ; and in case the said audit- 
ors shall be unable to agree as to such apportionment, they shall refer 
the matter in difference between them to the judge of the second 
judicial district, who shall determine the same, and such determina- 
tion shall be final. 

Sec. 8. This act shall take effect and bein force from and after 
its approval by the governor. 


APPROVED, December 22d, a.D. 1864. 


CHAPTER AXX, 


AN ACT 


CREATING THE COUNTIES OF LAH-TOH AND KOOTENAL 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho as follows : 


Secrion 1. That all that portion of Idaho Territory embraced 
within the following described boundaries, be and the-same is here- 
by created into, and shall be known as the county of Lah-toh, to 
wit: Beginning at a point in the main channel of the Snake River 
at its junction with the Clearwater River ; thence running due north 
along the dividing line between Washington and Idaho terrritories, 
to the forty-eighth degree of north latitude ; thence east with said 
degree of latitude until it intersects the boundary line of Shoshone 
County ; thence south with the boundary line of said county to the 
middle channel of Clearwater River; thence with the channel of 
said river to its junction with the Snake River, to the place of 
beginning; and the county seat of said county of Lah-toh is hereby 
located at Coeur d’ Alene. 

Sec. 2. That all that portion of Idaho Territory embraced with- 
in the following described boundaries, be and the same is hereby 
created into, and shall be known as the county of Kootenai, to wit: 
Beginning at a point on the forty-cighth degree of north latitude, 
on the dividing line between Washington and Idaho territories ; 
thence north with said dividing line of longitude to the forty-ninth 
degree of north latitude; thence east with the said degree of lati- 
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tude to the north-west corner of the boundary line of Montana 
Territory ; thence southerly with the boundary line of said territory 
to the forty-eighth degree of north latitude, and thence west along 
the said degree of latitude to the place of beginning; and the 
county seat of the said county of Kootenai is hereby located at 
Sin-na-ac-qua-teen. 

Sec. 8. That whenever the inhabitants, to the number of fifty 
or more, of each or either of said counties of Lah-toh and Kootenai, 
shall desire to perfect a county organization, they shall apply by 
petition to the governor, who, if he deem it advisable, shall proceed 
to designate by appointment three discreet and well qualified citi- 
zens of the county or counties so applying, to act as a board of 
county commissioners of such county. The board of county com- 
missioners so appointed, after they shall have qualified in pursuance 
of law, and entered upon the duties of their office, may proceed to 
fill, by the appointment of suitable residents of the county, the 
various county offices, as required by law for other organized 
counties in this territory. 

Sec. 4. The officers appointed in pursuance of section three of 
this act, shall hold their offices until their successors are, by law, 
elected and qualified. At the general election, next succeeding the 
appointment of such county officers as herein mentioned, the quali- 
fied voters of the county so organized, shall elect their county com- 
missioners and all other county officers, in the same manner as how 
prescribed by law for the election of officers for other counties. 

Sec. 5. The ‘said counties of Lah-toh and Kootenai shall be 
attached to and compose a part of the first judicial district, for all 
judicial purposes; and until such counties, or either of them, shall 
have completed their organization as in this act provided, they shall 
be attached to and compose a part of the county of Nez Perce for 
all civil and criminal jurisprudence: provided, that nothing in this 
act shall be so construed as to interfere with any Indian reservation, 
or any treaty stipulations between the government of the United 
States and any Indian tribe or tribes, within the limits of either of 
the said counties hereby created. 

Sec. 6. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 22d, A.D. 1864. 
28 


CHAPTER XXXI. 


AN ACT 


TO INCORPORATE BOISE CITY, IN BOISE COUNTY. 


Be it enacted by the Legislative Assembly of the 
: Territory of Idaho, as follows : 


E ARTICLE I. 


Secrron 1. That Boise City shall be founded as follows: Com- 
mencing at a point one-quarter of a mile east of the north-east corner 
of said town, on the line of the military reserve ;. thence westerly 
along said line one mile and one-half; thence due west one-half 
mile ; thence south one mile and one-quarter of a mile; thence east 
two miles; thence north to the place of beginning. 

Sec. 2. The inhabitants of the said Boise City shall be, and 
they are hereby, constituted a body politic and corporate by the 
name and style of “ Boise City,” and by that name, they and their 
successors shall be known in law, and have perpetual succession, sue 
and be sued, plead and be impleaded, in all the courts of law what- 
soever, and receive property, personal and real within said city, for 
public buildings, public works, and city improvements, and may dis- 
pose of the same for the benefit of the city ; may purchase property 
beyond the limits of the city to be used for burial purposes, and for 
the establishment of a hospital for the reception of persons afflicted 
with contagious or other diseases; also, for water works to supply 
the city with water, and may dispose of the same for the benefit of. 
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said city, and shall have a seal, which they may alter or amend at 
pleasure. 


ARTICLE II. 


. \ 
Seotion 1. For the government of the city, there shall be 
elected, in the manner hereinafter provided, the following officers: 
A common council, (consisting of five members) a mayor, a recorder, 
a treasurer, a marshal, and an assessor, who shall hold jtheir offices 
for one year, and until their successors shall be duly elected and 
qualified; and there shall be appointed annually, by the city council, 
a city attorney, a street, commissioner, a city surveyor, and a, city 
collector. 


ARTICLE IMI. 


Secrion 1. That a general election for all city officers of the 
corporation required to be elected under this act, shall be held on 
the first Monday of January in each year, except the first. The 
first election can be called at any time, by notices signed by five 
persons, posted in three conspicuous places at least ten days before 
the time set for the election, or printed in some paper published in 
Boise City, for the same-number of days immediately preceding the 
election. 

Src. 2. No person shall be entitled to vote at any city election 
who shall not be an elector for territorial officers, and have resided 
in the city at least ten days next preceding the day of election; and 
no person shall be eligible to any office under this charter, who is 
not a qualified voter of said city. 

. © Sec. 8. At all elections for city officers, the vote shall be by 
ballot, at the time and place designated by the city council. 

Sec. 4. Thatall vacancies happening before the annual election, 
shall be filled by the city council. 

Src. 5. That all elections for city officers shall continue one 
day, during which time the polls shall be open from eight o’clock, 
A.M., to six o’clock, P.M. 

Sec. 6. The persons who shall have received a plurality of votes 
for any office, shall be declared duly elected, and the clerk shall 
issue to him a certificate of election, and upon presentation of the 
same by him to the council, he shall be sworn into office. 
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ARTICLE IV. 


Section 1. The members of the common council shall fix the 
time and place of holding their stated meetings, and may be con- 
vened by the mayor at any time; a majority of the members shall 
constitute a quorum to do business, but a smaller number may ad- 
journ from day to day, and compel the attendance of absent mem- 
bers. 

Sec. 2. Any ordinance which shall have been passed by the 
common council, shall, before it becomes a law, be presented to the 
mayor for his approval; if he approves, he shall sign it; if not, he 
shall, within ten days, return it with his objection, in writing, to the 
common council, who shall cause the same to be entered in the 
journal, and shall proceed to recommend the same. If, after such 
recommendation, two-thirds of the members of the common council 
shall agree to pass the same, it shall become a law. 

Sec. 8. The mayor and common council shall have power, 
within the city: First. To make by-laws and ordinances not repug- 
nant to the United States, or to the laws of this territory, necessary 
to carry into effect the provisions of this act. Second. To levy 
taxes not to exceed one per cent. per annum upon all real and 
personal property, made taxable by law for territorial and county 
purposes. Third. To make regulations to prevent the introduction 
of contagious diseases into the city, and for securing health, peace, 
cleanliness, and good order of the city. Fourth. To make such 
regulations as may be necessary to protect the city against fire. 
Fifth. To sppoint and employ such a police force as they may deem 
necessary for the protection, peace, and safety of the city. Sixth. 
To prevent and restrain any disturbance or disorderly conduct, or 
any indecent and immoral practice within the limits of said city. 


ARTICLE V. 


Section 1. The mayor and members of the common council 
shall receive no pay for their services, until the city shall contain 
five thousand inhabitants, and then such pay to be determined by a 
vote of the city. 

Sec. 2. The recorder shall receive the same fees for his services 
as justices of the peace are entitled to by law for services of a simi- 
lar nature. 

Sec. 8. The marshal shall receive the same fees for his services 

‘ as constables are entitled to by law for sérvices of a similar nature, 


` 


¥ 
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and for other services, such compensation as may be provided by 
ordinance. 

Sec. 4. All other officers provided for by this act, or to be 
created, shall receive such compensation as may be established by 
ordinance. 


ARTICLE VI. 


Secrion 1. It shall be the duty of the mayor to communicate 
to the common council, at least once in each year, the condition of 
the city, its finances and improvements. 

Sec. 2. All and each of the officers, elected or provided for by 
the provisions of this act, shall reside within the limits of the city. 

Sxc. 3. It shall be the duty of the city marshal, in addition to 
the duties prescribed by the common council, to execute and re- 

“turn all processes issued by the-recorder. 

Sec. 4. It shall be the duty of the assessor, in addition to the 
duties prescribed by the common council, to make out within such 
time as the common council shall order, a correct list of all the prop- 
erty taxable by law within said city. It shall also be the duty of 
the assessor to collect all moneys and taxes levied by authority of . 
the city, and pay the same over to the city treasurer, monthly. 

Sec. 5. It shall be the duty of the city treasurer to receive all 
moneys that shall come into his hands, by taxation or otherwise, and 
pay out the same in such manner as shall be prescribed by the 
common council. 

Sec. 6. It shall be the duty of the city attorney to attend to all 
suits, matters, and things in which the city may be-legally interested, 
give his advice and opinion in writing upon each, when required by 
the mayor or common council, and attend to all prosecutions against 
offenders of the city ordinances. ` 

Sec. T. The common council shall define the duties of all officers 
by ordinance, which are not herein prescribed. 


ARTICLE VI. 


\ 


Section 1. All officers required to be elected under this act, 
shall, before entering upon the discharge of their duties, take an 
oath or affirmation (as prescribed by law for county officers) before 
any person competent to administer oaths. 

Sec. 2. AJl resolutions and ordinances calling for the appropri- 
ation of any sums of money exceeding one hundred dollars, shall 
lay over at least one meeting. 


a 
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Sec. 3.- The first election shall be held at the usual place of 
holding county elections in Boise City; and after the votes have 
been polled, shall be canvassed in presence of some justice of the 
peace for said city, who shall issue certificates to the successful can- 
didates, when they shall be qualified, as provided for in a preceding 
section. 

Sec. 4. This charter shall be submitted to a vote of the quali- 
fied voters residing within said city limits, at the first election of city 
officers, and shall not go in force unless a majority of all the votes 
cast, either for or against the same, be in favor of its adoption. 

Sec. 5. This act to take effect, and be in force, from and after 
its approval by the governor, unless rejected at said election, as 
provided in the last section. 


APPROVED, December 12th, a.D. 1864. 


ee ee 


CHAPTER XXXII. 


AN ACT 


FOR THE INCREASE OF FEES OF CERTAIN OFFICERS OF AL- 
TURAS AND ONEIDA COUNTIES. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : 


FEES OF THE COUNTY CLERK. 


Section 1. For filing all the papers sent on appeal from jus- 
tice’s court, in each cause, two dollars. For all other services the 
same fees as are allowed in the district court for similar services. 
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FEES OF CLERK OF PROBATE COURT. 


Sec. 2. For issuing letters testamentary or of administration, 
two dollars. For certificate of appointing appraisers or guardians, 
two dollars, For writing and posting notices when required, for 
each copy, one dollar. For notice given by publication in addition 
to the cost of publication, one dollar. For recording wills, per folio, 
fifty cents. For all other services, the same as are allowed the 
clerks of the district court for similar services. 


FEES OF JUSTICES. 


Sec. 3. For filing each paper, fifty cents. Issuing any writ or 
process by which suit is commenced, one dollar. For entering such 
upon his docket, fifty cents. For subpoena to each witness, fifty 
cents. For administering an-oath or affirmation, fifty cents. For 
each certificate, fifty cents. For issuing writ of attachment or of 
arrest, or for delivery of property, two dollars. For entering any 
final judgment, per folio, for the first folio, one dollar; for each 
additional folio, fifty cents. For taking and approving any bond or 
undettaking directed by law to be taken or approved by him, one 
dollar. For taking a justification to a bond, one dollar. For 
swearing a jury, two dollars. For taking depositions, per folio, 
fifty cents. For entering satisfaction of a' judgment, fifty cents. 
For copy of judgment, order, docket proceedings, or paper in his 
office, for each folio, fifty cents. For issuing commission to take 
testimony, one dollar. For issuing supersedeas to an execution, 
fifty cents. And in all other cases the fees shall be the same as 
now allowed by law. 

Sec. 4. This act to take effect on and after its approval by the 
governor. 


APPROVED, December 12th, a.D. 1864. 


CHAPTER XXXIII. 


AN ACT 


IN RELATION TO THE CONSTRUCTION OF BRIDGES, FERRIES, 
ROADS, AND TRAILS. . 


Be it enacied by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Sxcrion 2. Persons, company, or corporations shall give notice. 
2. Apply to commissioners for license. 
2 Time limited, 
8. Post notices of intention. 
4. Power of board of commissioners. 
5. Commissioners regulate rates of toll 
G& Parties to enter into bond. 
8. Post the rates of toll. 

10. Penalties for noncompliance. 


Section 1. It shall be lawful for any person or persons, com- 
pany, corporation, or association, having the right of soil, or the con- 
sent of the owners thereof, or the right of way over any land, 
river, creek, swamp, ravine, crevice, or precipice, to construct 
wagon, plank, or turnpike roads or trails, or to build bridges and 
establish ferries, as in this act provided, at his or their own expense, 
and he or they shall receive such compensation in tolls as ma 
be reasonable, and in accordance with the provisions of this act. 

Sec. 2. Whenever any person or persons, company, corporation, 
or association, shall be desirous of constructing any toll road or trail, 
pursuant to the provisions of this act, he or they shall locate the 


t 
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same by survey or otherwise, within properly designated bounds,’ 
and shall give notice of his or their intention to construct such road 
or trail, by posting up notices at each terminus of the proposed road 
or trail, and by advertising said notice in the nearest newspaper 
published in the territory. Said notices shall, as nearly as may be, 
describe the character, location, and distance of such road or trail, 
and of the different points at which the same shall commence and 
terminate ; and also, that the parties proposing to construct such 
road and trail, will apply to the board of county commissioners of 
the county or counties in which such road or trail is located, at their 
regular session, which shall commence not less than thirty days from 
the date and publication of such notices for a license, fixing the 
rates of toll to be collected upon such road or trail. The board of 
commissioners shall read said application and make a record thereof 
in their record of proceedings, and upon the second day of their 
next regular term said petition shall be taken up and granted or 
rejected as shall by said board be thought proper. All licenses 
granted in pursuance of this section shall continue in force for a 
term to be fixed by the board of county commissioners, not exceed- 
ing five years. 

‘Sec. 3. Whenever any person or persons, company, corpora- 
tions:or association, shall be desirous of constructing any bridge, or 
establishing any ferry over or across any river, lake, creek, or 
stream, he or they shall signify such intention by posting up notices 
in at least three public places in the neighborhood where the bridge 
or ferry is proposed to be kept, and by advertising such notice in 
some newspaper published nearest to the place of such location. 
Said notice shall distinctly state that the parties proposing to estab- 
lish such bridge or ferry, will apply for a license to the hoard of 
county commissioners of the county or counties in which such bridge 
or ferry is located, at their regular session, which shall commence 
not less than thirty days from the date and publication of said 
notice. 

Sec. 4. The board of county commissioners of any county in 
this territory shall have authority to grant a license or licenses to 
any person or persons, company, corporation, or association entitled 
to, and applying therefor, under the provisions of this act, upon 
being satisfied that any such toll road, trail, bridge, or ferry, 
for which a license is requested, is necessary and will subserve the 
~ interests of the public, at the place of such location or point applied 
for: provided, that no license shall continue in force for a longer 
term than one year: and provided further, that whenever a license 
shall have expired, and application be made for a renewal thereof, 
the same may be granted or renewed without previous notice or 
petition. 

Sec. 5. The board of county commissioners of each county 
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shall fix'and regulate the rates of toll for all franchises granted by 
the provisions of this act within the limits of their respective coun- 
ties, having due regard to the cost of construction, magnitude of the 
structure and expenses incident thereto, in keeping the same in 
good repair. The board of commissioners shall also tax such sum 
as may appear reasonable, not less than twenty-five dollars nor 
more than two hundred dollars per annum for each license granted ; 
and the person or parties to whom such license shall be granted 
shall pay to the county treasurer the tax for one year in advance, 
taking his receipt therefor, and upon the production of such receipt 
the clerk of the board of commissioners shall issue such license, 
with a statement of the rates of toll as fixed, under seal ofthe 
board of commissioners. 

Sec. 6. Every person, company, corporation, or association ap- 
plying for a license to keep a toll road, trail, bridge, or ferry, shall, 

efore the same is issued, enter into bond with one or more sureties, 
to be approved by the clerk of the board of commissioners, in any 
sum not less than one hundred, nor more than one thousand dollars, 
conditioned that such person, company, corporation, or association, 
will keep said road, trail, bridge, or ferry, in all respects, according 
to law; and if default shall, at any time, be made in the condition 
of such bond, damages, not exceeding the penalty, may be recov- 
ered by any person aggrieved, before any court having competent 
jurisdiction. 

Sec. T. Every person, company, corporation, or association ob- 
taining a license to keep a ferry, shall provide and keep in good 
repair the necessary boat or boats for the safe conveyance of all 
persons and property, and shall furnish the necessary oars and im- 
plements, and keep a sufficient number of discreet and skillful men to 
manage said boats, and shall at all times keep the place of embarking 
and landing in good order and repair, and shall also give constant 
and dilligent attention to such ferry during the hours of daylight, 
and shall, moreover, at any hour in the night, if required, exceptin 
cases of evident danger, give passage to all persons requiring the 
same, on the payment of double the rates of ferriage payable in the 
daytime ; and if he or they shall at any time neglect or refuse to 
give passage to any person or his property, as herein provided, he 
or they shall forfeit and pay to the party aggrieved, for every such 
offense, a sum not less than twenty-five nor more than one hundred 
dollars, to be recovered before any justice of the peace having juris- 
diction, and shall, moreover, be liable in an action at law for any 
special damages such person may have sustained by reason of such 
neglect or refusal; but no forfeiture or damages shall be recovered 
when it shall be manifestly unsafe or hazardous to convey such per- 
gon over such stream, by reason of any storm, flood, or ice, nor shall 
any keeper of a ferry be compelled to give passage to any person or 
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property until the fare or toll, chargeable by law, shall have been 
fully paid or tendered to such keeper. 

Sec. 8. All persons who shall have obtained a license to keep 
any toll road, trail, bridge, or ferry, under the provisions of this 
act, shall post up and keep in some conspicuous place at each end 
of said bridge, trail, or road, or near the landing of such ferry, a 
written or printed list of the rates of charges, in a plain and legible 
style, so that the same may be easily read; and if at any time such 
keeper shall neglect or refuse to post up and keep such list, it shall 
not be lawful to charge or take any toll at such road, trail, bridge, 
or ferry during the time of such delinquency. 

Sec. 9. Any and all persons who shall have received a license 
to keep a bridge or ferry, by virtue of this act shall have the 
exclusive privilege of transporting all persons and property over or 
across the place or stream where such bridge or ferry is located, 
and shall be entitled to the fare arising by law therefrom, and shall 
be protected in such privilege within well established bounds, not to 
exceed two miles above and two miles below the point of location of 
such bridge or ferry: provided, that nothing herein contained shall 
be so construed as to prevent any person from crossing or passing 
over any place or stream within such bounds, free of charge, at 
certain seasons of the year when it shall not be necessary to use 
such bridge or ferry. 

Sec. 10. Any and all persons who shall keep, or attempt to 
keep, any toll road, trail, bridge or ferry, and receive toll or pay 
therefor, without first obtaining a license for the same, shall pay a fine 
of not less than fifty dollars for cach offense, for the benefit of -the 
common school fund, and for which suit may be instituted by any 
aggrieved party, before any justice of the peace having proper 
jurisdiction. 

` Sec. 11. Whenever any toll road or trail shall be constructed 
partly mone county and partly in another, and whenever any bridge 
or ferry shall be established over any stream or water course which 
divides one county from another, the party desiring a license to keep 
and maintain such toll road, trail, bridge, or ferry shall apply to the 
board of county commissioners of each county respectively interested 
therein, and shall pay a relative proportion of such license tax to 
the respective county treasurers, as in this act provided, and it shall 
be the duty of the board of commissioners sitting at the county 
seat nearest to the terminus of such road or trail, or location of 
such bridge or ferry, to determine the total amount of such license 
tax the person or parties making such application shall be required 
to pay. . , 

Bo. 12. All grants of charters or franchises, by virtue of this 
act, to individuals or companies to construct roads and trails, shall 
include the right of way over the lands, water courses, or premises, 
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so far as the same may be necessary to enable the party or parties 
reveiving such charter, franchise, or grant to carry into effect the 
purposes and objects of such charter, franchise, or grant: provided, 
the same shall in no case conflict with the vested rights of others. 

Sec. 15. If any person or party licensed to keep a toll road, 
trail, bridge, or ferry, under the provisions of this act, shall fail to 
pay the tax or taxes assessed thereon when due, or shall not provide 
for and keep the same in good and complete repair, necessary for 
the safe travel and conveyance of persons and property, or shall 
abandon the same for the space of sixty days, it shall be lawful for 
the board of county commissioners of the proper county, on com- 
plaint heing made in writing, to summon the person or party 
licensed to keep such road, trail, bridge, or ferry, to show cause 
why such license should not be revoked, and to decide thereon 
according to the testimony adduced, and the laws of this territory ; 
which decision, when made, shall be valid to all intents and purposes, 
but subject to appeal, as in other cases, to the district court. 

Sec. 14. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 20th, a.p. 1864. 


CHAPTER XANIY. 


AN ACT 


TO LEVY A TAX OF ONE PER CENT. OF THE GROSS PROCEEDS 
OF TOLL ROADS, BRIDGES, AND FERRIES, IN THIS TER- 
RITORY, TO CONSTITUTE A GENERAL SCHOOL FUND, 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. One per cent. of the gross proceeds of all toll roads, 
bridges, ferries, and all other franchises granted by legislative en- 
actment in the territory of Idaho, or that may hereafter be estab- 
lished shall be paid into the treasury of the territory, to be set 
apart and to constitute a portion of the common school fund. 

Sec. 2. The grantees and their assigns of all toll roads, ferries, 
bridges, and all other franchises granted as aforesaid, that now are 
or shall hereafter be established in this territory, shall on oath, 
make semi-annual statements to the auditor of the territory, accom- 
panied by the receipt of the treasurer of the county, of the gross 
amount of receipts derived from tolls received from any toll road, 
ferry, bridge, or other franchise in their possession or control. 

Sec. 3, Allmoneys reccived by the territorial treasurer by virtue 
of section two of this act, shall be set apart and made a territorial 
school fund, and shall be subject to the order of the superintendent 
of public instruction, and be apportioned among the respective 
counties of Idaho Territory as herein provided for. 

Src. 4. Provided, that the grantees or their assigns shall re- 


«446 LAWS OF THE TERRITORY OF IDAHO. 


fuse or neglect to make such report, or pay over said money as 

provided by this act, or shall in any way make a false return or pay - 
over a less amount than one per cent. of their gross receipts, such 

failure shall work a forfeiture of his or their franchise ; and it shall 

be the duty of the territorial auditor to make out a certificate of 

such forfeiture with his seal of office attached, directed to the 

sheriff of the county in which the holders of such franchise have 

their place of business, directing said sheriff to serve the same im- 

mediately upon him or them at their place of business. 

Sec. 5. If any person shall undertake to exercise any of the 
rights of such franchise after receiving notice from the territorial 
auditor, as herein provided, of such forfeiture, he, she, or they 
shall be deemed guilty of a misdemeanor, and fined in any sum not 
exceeding one thousand dollars or be imprisoned in the county jail 
not exceeding six months, or both, at the discretion of the court, for 
every such offense. 

Sec. 6. The actual owners of any franchise shall upon his, her, 
or their paying all costs of serving the notices from the territorial 
auditor that may have accrued in any action commenced under the 
provisions of this act, and filing a receipt for the same, together 
with a receipt from the territorial treasurer for all moneys due un- 
der the provisions of this act, with the territorial auditor, then his 
or their disability shall be removed. And it shall be the duty of 
the county superintendent of common schools to prosecute all 
actions arising under this act, in the name of the territory of Idaho, 
in their respective counties. 

Sec. 7. This act to take effect and be in force from and after 
the first day of April, a.p. 1865. 


APPROVED, December 22d, A.D. 1864. 


CHAPTER XXXV. 


AN ACT 


TO ESTABLISH A WAGON ROAD FROM ELK CITY, NEZ PERCE 
COUNTY, TO THE WESTERN BOUNDARY OF MONTANA 
TERRITORY. 


ai 


EA 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That Thomas Kirkpatrick, George Sears, A. P. 
Ankeny, Alonzo Leland, James Tufts, S. S. Slater, John Creigh- 
ton, and George Zeigle, their heirs and assigns, are hereby granted 
the exclusive right and privilege to establish and maintain a toll- 
road from Elk City, Nez Perce County, along the most practicable 
route eastward, to the western line of Montana Territory. 

Sec. 2. The said parties shall have the right to charge and 
collect toll on each twenty miles of said road, so soon as completed, 
at the following rates, in gold or silver coin, or its equivalent. 


For each ae with two animals............0. $2 00 
“© additional team of two animals........ 76 
«© e horse or mule, packed.........-..... 75 
« 6 Joose horse or mule......... 0.0.00, 50 
« e loose cattle, each... .. eee ee eee 25 
«© sheep or hogs, each... ... eee e aes vee 1g 


Sec. 8. The said parties may establish toll-gates at one or more 
places on said road, and collect tolls thereat: provided, the aggre- 
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gate toll so collected shall not exceed the rates specified in section 
two of this act. 

Sec. 4. The said parties, their heirs and assigns, shall have 
and employ all the rights and immunities thereunto belonging or 
appertaining, and the exclusive right of way for one mile each side 
of said road, across and through the land and territory lying between 
gaid points, which right of way is hereby granted to-said parties, 
their heirs and assigns, for the term of twenty years: provided, 
that within one year from the passage of this act, they cause the 
line of said road to be surveyed, located, and distinctly marked, and 
within two years from the passage of this act, they commence the 
construction of said road, and, within five years, they complete said 
construction, so that it will be passable for wagons—otherwise the 
right to construct shall be forfeited. Said parties, after its com- 
pletion, shall keep the same in good order and condition, and shall 
establish and maintain bridges and ferries at all necessary points 
on the line of said road—for the crossing of which no additional 
toll shall be collected. 

Sec. 5. At each toll gate on said road there shall be kept, in 
a conspicuous place, a bulletin board, with the rates of toll herein 
prescribed intelligibly posted thereon. 

Sec. 6. The said road, after the expiration of ten years from 
its construction, shall be subject to the same regulations and under 
the same restrictions as other roads are or may be by the laws of 
this territory prescribing the manner in which roads shall be kept 
and regulated: provided, that nothing in.this act shall be so con- 
strued as to allow any interference with, or obstructions to, the pres- 
ent traveled trail. 

Sec. T. On or before the first day of December, a.D. eighteen 
hundred and sixty-five, the said parties, their heirs and assigns, 
shall cause to be executed and filed, in the office of the secretary 
of the territory, a bond in the sum of one thousand dollars, to be 
approved by the governor, and payable to the territory of Idaho, 
for the faithful performance of the conditions specified in section 
four of this act, in default of which performance, said bond to be 
valid ; otherwise, to be void. 

Sec. 8. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 20th, A.D. 1864. 


CHAPTER XXXVI. 


AN ACT 
FOR THE RELIEF OF THE CLERKS OF THE CODE COMMISSION. 


ae 


Be. it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That the auditor of this territory is hereby ordered. 
to audit and allow the claims of S. R. Howlet, as chief clerk of the 
code commission, during the session of eighteen hundred and sixty- 
three and eighteen hundred and sixty-four, the sum of four hund- 
red dollars; also, that the auditor is also ordered to audit and 
allow to W. Besse the sum of one hundred and eighty dollars, as 
assistant clerk for the above-named services of eighteen hundred 
and sixty-three and eighteen hundred and sixty-four, and that the 
treasurer will pay the same out of any moneys not otherwise appro- 

riated. 
P Sec. 2. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 22d, a.D. 1864. 
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CHAPTER XXXVII. 


AN ACT 


FOR THE RELIEF OF FRANK KENYON. 


Be it enacted by the Legislative Assembly of the Ter- 
ritory of Idaho, as follows : 


Section 1. That the sum of one hundred and twenty-six dol- 
lars is hereby appropriated out of any moneys in the territorial 
treasury not otherwise appropriated, for the use and benefit of 
Frank Kenyon, for printing the territorial auditor and treasurer’s 
reports for the year A.D. eighteen hundred and sixty-four; and it is 
hereby made the duty of the territorial auditor to draw his warrant 
on the territorial treasury in favor of Frank Kenyon for the said 
gum of one hundred and twenty-six dollars. 

Sec. 2. This act to take effect from and after its approval by 
the governor. 


Approvep, December 22d, A.D. 1864. 


CHAPTER XXXVIII. 


AN ACT 


TO PROVIDE FOR THE COMPENSATION OF BENJAMIN F. LAM- 
KIN, FOR SERVICES RENDERED THE TERRITORY, AS 
TERRITORIAL AUDITOR. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Sectton 1. That there shall be and hereby is appropriated 
out of the territorial treasury the sum of eighteen hundred dollars, 
to be paid to Benjamin F. Lamkin, for his services as territorial 
auditor, from the twenty-third day of September, A.D. eighteen 
hundred and sixty-three, to the twenty-fourth day of December, 
A.D. eighteen hundred and sixty-four. 

Src. 2. That the territorial auditor be, and is hereby author- 
ized and directed to draw a warrant on the territorial treasurer, for 
the sum of eighteen hundred dollars, in favor of and payable to 
the order of Benjamin F. Lamkin. 

Seo. 8. That the territorial treasurer be, and is hereby author- 
ized and directed to pay the said warrant out of any money in the 
territorial treasury, not otherwise appropriated. s 

Sro, 4. This act to bein force and effect from and after its 
approval by the governor. , 

APPROVED, December 21st, A.D. 1864. 


CHAPTER XXXIX. 


-AN ACT. 


TO COMPENSATE S. B. DILLY FOR CERTAIN PRINTING FOR 
THE TERRITORY BY ORDER OF WILLIAM H. WALLACE 
AND THE LATE SECRETARY OF TERRITORY, W. B. 
DANIELS. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Ssction 1. That the territorial auditor be and is hereby 
required to draw a warrant on the territorial treasurer in favor, of 
S. P. Dilly, for services rendered in printing proclamation and 
notice of an extra term of court, for the sum of one hundred and 

Sec. 2. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 22d, A.D. 1864. 


# 


CHAPTER XL. 


AN ACT 


FOR THE RELIEF OF JOHN CUMMINS, JOHN G. BERRY, AND 
THOS. J. LAW, FOR SERVICES RENDERED AS PROBATE 
JUDGES. 


s AR 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That the county auditor of Owyhee County, Idaho 
Territory, be and he is hereby required to draw a warrant on the 
county treasurer of said county for the sum of three hundred dol- 
lars, in favor of John Cummins ; also, that the auditor of Nez Perce 
County shall draw a warrant on the treasurer of his county for the 
sum of five hundred dollars, in favor of John G. Berry; also, that 
the auditor of Alturas County shall draw a warrant on the treasurer 
of his county, for the sum of three hundred dollars in favor of Thos. 
J. Law, for services rendered in said counties as probate judges. 

Sec. 2. Said warrants shall be numbered in their regular order, 
and paid by the treasurers out of any moneys in their hands not 
otherwise appropriated, as other warrants are paid. 

Sec. 8. ‘This act to take effect and be in force from and after 
its approval by the Governor. 


“Approven, December 22d, A.D. 1864. 


\ 


CHAPTER XLI 


AN ACT 


TO CHANGE THE NAME OF DANIEL ROTHKOFF TO THAT OF 
DANIEL ROTH. 


g 


Be it enacted by ihe Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That from and after the passage of this act, the 
name of Daniel Rothkoff shall be and the same is hereby changed 
to that of Daniel Roth. 

Sec. 2. This act to take effect and be in force from and after 
its approval by the Governor. 


APPROVED, December 3d, A.D. 1864. 


CHAPTER XLII. 


AN ACT 


TO AUTHORIZE DAVID WATSON, DAVID McCOLLUM, AND ASA 
MOORE, TO ESTABLISH A BRIDGE ACROSS BOISE RIVER. 


ra 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That David Watson, David McCollum, and Asa 
Moore, their heirs and assigns, be and they are hereby authorized 
to construct and keep a bridge across Boise River, at a point about 
three miles above the ferry on said river, known as the upper ferry, 
and about eleven miles from Boise City; and they shall have the 
exclusive right for a bridge on said stream, for one mile each way 
up and down the river from the point of location, for the period of 
ten years from the passage of this act, together with all the priv- 
ileges hereby granted: provided, that said bridge shall be subject 
to the general laws of this territory, relating to toll roads and 
bridges: and provided, further, that said bridge shall be completed 
in a manner to be approved by the commissioners of Boise County, 
within twelve months from the passage of this act, or all rights 
herein granted shall be forfeited. 

Szoc. 2. That it shall be lawful for the said David Watson, Da- 
vid McCollum, and Asa Moore, their heirs and assigns, to charge 
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and collect in gold or silver coin, or its equivalent, toll at the fol- 
lowing rates for crossing upon said bridge: 


For one man and horse y..4s46 causing eae ae eta $1 00 
For a horse and carriage .. 2.2... eee ee ee ee eee 1-50 
For footmen, each i055 25 see ol eee isaac ed a awe k 25 
For one pair cattle, or horses, and wagon.......... ae. 2 50 
For each additional pair of cattle or horses .............. 1 00 
For loose stock other than sheep or hogs, each........... 25 
For sheep and hogs, each ........ cee cece ec en este ces 5 


Sec. 8. That said bridge shall be built and safe for travel within 
twelve months from the passage of this act. 

Sec. 4. That for the purpose aforesaid, the said Watson, Me- 
Collum, and Moore, their heirs and assigns, are hereby constituted 
a body corporate and politic, under the name and style of the Boise 
Bridge Company, for the term of ten years, with power to sue and 
be sued in any court, to make and use a common seal, to purchase, 
hold, sell, and convey, such real or personal estate as the purposes 
of the company shall require, and to make such by-laws not incon- 
sistent with the laws of this territory or of the United States, for 
the organization of the company and management of its affairs. 

Sec. 5. This act to take effect and be in force from and after 
its passage and approval by the Governor. 


APPROVED, December 21st, a.n. 1864. 


CHAPTER XLIII. 


AN ACT , 


TO AUTHORIZE J. B. McLAUGHLIN, JOHN DUVALL, AND JON- 
ATHAN KEENEY TO ESTABLISH A FERRY ON SNAKE 
RIVER, IN BOISE COUNTY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. ThatJ. B. McLaughlin, John Duvall, and Jonathan 
Keeney, their heirs, assigns, be and are hereby authorized to estab- 
lish and maintain a ferry on Snake River, at Old Fort Boise: pro- 
vided, that said ferry, within ten days from the passage of this act, 
shall be provided with a good and sufficient boat for the accommo- 
dation of the traveling public, for wagons and animals ; also with a 
good skiff and sufficient number of hands to man said boats: and, 
provided, the same shall be run for the accommodation of the trav- 
eling public, then this charter to remain in force for ten years from 
the passage of this act, otherwise, to be null and void. 

Sec. 2. Said parties are to have the exclusive ferry privilege 
on Snake River, for two and one-half miles above and below the 
point above named, for the term of years above named: provided, 
that this act, nor any part thereof, shall be so construed as to pro- 
hibit the county commissioners from altering and reducing the rates 
of toll, at the expiration of three years from the passage of this act. 
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Sec. 8. It shall be lawful for said parties, their heirs or assigns, 
to collect the following rates of toll for ferrying on said ferry : 


For one, wagon and one span of animals, and one ton of 


freight... ccc ete e eee ete ees $2 50 
For each additional ton of freight............ 00. eee 1 00 
For every additional span of animals............ eeano 50 
For each pack-animal, loaded.. ........ 0.00 eee e eee eee 50 
For man and horse... ..... cc cee eee ete eee eee nee TS, 
For loose animals. .... 0... cece eee e tee e eee eee eees ve 25 
For sheep and hogs, per head... ... 2.0... ce eee eee rene 5 
For footmen.... 02.0 fee cece cece eee een cece 25 


Sec. 4. This act to take effect from and after the approval by 


the governor. 


ApproveD, December 14th, a.D. 1864. 


CHAPTER XLIV. 


AN ACT 


AUTHORIZING CHARLES DsLAUINE, A. .GEORGE, AND ASSO- 
CIATES TO ESTABLISH AND MAINTAIN A TOLL ROAD 
FROM PLACERVILLE TO PIONEER CITY, IN BOISE COUNTY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That Charles DeLauine, A. George, and associates, 
their heirs or assigns, are hereby granted the exclusive right and 
privilege, to establish and keep a toll road, from Placerville to 


SECOND SESSION. 459 


Pioneer City ; said road following up Boyle’s Gulch or ridge between 
Boyle’s Gulch and Ophir Creek ; thence over a low gap to Ophir 
Creek; thence up the east fork of Ophir Creek to a low gap or 
pass, to the head of Buckskin Gulch; thence in the most direct 
and feasible route to Pioneer City, for the term of five years, from 
the passage of this act: provided, that said road shall be subject 
to the same regulations anil under the same restrictions as other 
roads are, or may hereafter be made by law in this territory, pre- 
scribing the manner in which licensed roads shall be kept and 
regulated: and, provided, further, that no clause in this act shall 
be construed, or give license to destroy, interfere, or obstruct the 
old trail between Placerville and Pioneer City. : ae’ 

Sec. 2. That the said parties shall have the right to receive 
and collect toll, at the following rates : 


For each wagon loaded, two horses, two mules, or yoke of 


ORV cosas cence Seas oe rads SS Re Ga ae Sree $2 00 
For every additional span...... cc cece e cee ceeanrceces - 50 
For each horse and rider. os. do viene a eee 4 vse wees .. 25 
For each horse or mule, packed... 2... 0... cece ee eee 12% 
For all loose horses, mules, or cattle. ............0006- 10 
For sheep and swine, each. ..-..esceeeceseee ven eeese 5 


For empty wagons, half price. 


Sec. 8. Provided, nothing contained in this act shall be so con- 
strued as to prohibit the county commissioners of Boise County from 
altering and reducing the above rates of toll charged, aftey the 
expiration of two years from the passage of this act; also, that 
within six months after the passage of this act, the said parties shall 
commence the construction of said road, and, within six months 
thereafter, complete the same, and make the same passable for 
wagons ; otherwise the right to construct said road shall be forfeited, 
and become null and void. 

Sec. 4. That the said parties shall, after the completion of said 
road, at all times, keep the same in passable order and condition. 

Sec. 5. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 15th, A.D. 1864. 


CHAPTER XLV. 


AN ACT 


TO AUTHORIZE J. L. ROBERTS AND OTHERS TO ESTABLISH 
AND MAINTAIN A FERRY ON KOQTENAI RIVER, IN IDAHO 
TERRITORY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : 


Section 1. That J. B. Roberts, A. E. Ridles, and J. T. Gal- 
braith, their heirs and assigns, be and they are hereby authorized 
to establish and maintain a ferry on Kootenai River, at a point 
fifteen miles below Linklighter’s station, on Kootenai River: pro- 
vided, that said ferry, when so established, which shall be within 
one year from the passage of this act, shall be provided with a good 
and sufficient boat, for the accommodation of the traveling public, 
for wagons and animals, and also with a good skiff, and with a suit- 
able number of hands to man said boats: provided, further, the 
same shall be run for the accommodation of the traveling public, 
and shall not be vacated, then this charter to remain in full force 
for five years, from the passage of this act. And the said Roberts, 
Ridles, and Galbraith shall, within ninety days from the passage of 
this act, file a bond, to the satisfaction of the board of commissioners 
of Nez Perce County, with the clerk of said board, conditioned 
that work shall commence within six months, and the same be com- 
pleted in accordance with the provisions of this act, within one year 
from the time of its approval; otherwise to be null and void. 
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Sec. 2. Said parties are to have the exclusive ferry privilege 
on said Kootenai River, for five miles above and below the point 
above-named, for the term abovenamed: provided, that this act, 
nor any part thereof, shall not be construed to prohibit the 
county commissioners of the county in which said ferry is located, 
from altering and reducing the rates of toll, at the expiration of 
two years from the passage of this act. 

Sec. 3. It shall be lawful for said parties, their heirs or assigns, 
_ to collect the following rates of toll for the a on said ferry : 


For one span of horses ‘and WAZON. sees cece cece eee eaee $3 00 
For every extra Span. 4c ids iy n/a BT Wale weed, Sista Wee eS 1 00 
For each pack-animal, loaded.. 2... cece eee ee eee 1 50 
For pack-animals returning, each... 2.6... eee eee ees T5 
For horse and rider. 426d ss ve nn oO 5s New eee sabes els 1 50 
Eor Tooman che, tatte dade Sate ravenna Sa a Ale aNe ies ai Gals 50 
For loose horses or cattle... 2.2... cece cee eee ences 50 
For sheep and HOSS. oi. .0y sas nadie f eaceeas ed sae Kaen 10 


Sec. 4. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 20th, A.D. 1864. 


CHAPTER XLVI. 


AN ACT 


TO AUTHORIZE CHARLES H. CAMPFIELD AND HIS ASSOCI- 
ATES TO ESTABLISH A FERRY ACROSS THE PEN D’0- 
REILLE, OR CLARK’S FORK OF THE COLUMBIA RIVER. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : i 


Section 1. That Chas. H. Campfield and associates, their 
heirs and assigns, be and they are hereby authorized to establish 
a ferry across the Pen d’Oreille or Clark’s Fork of the Columbia 
River, at or near a point twelve miles above the point where the 
military or boundary commission road crossed said river, and that 
said Chas. H. Campfield and his associates, their heirs and assigns, 
have the exclusive privilege of ferrying upon said river for the 
distance of three miles up and down said river each way from said 
point, for the term of five years from the passage of this act: pro- 
vided, that said ferry, when established, shall be subject to the same 
regulations, and under the same restrictions, as other ferries are, or 
may hereafter be, by law of this territory prescribing the manner 
in which licensed ferries shall be kept and regulated: provided, 
further, the said Chas. H. Campfield and associates, their heirs and 
assigns, shall within five months from the passage of this act, file a 
good and sufficient bond in the sum of one thousand dollars: pro-, 
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vided, there has not been one thousand dollars expended on said 
ferry, with the board of county commissioners in the county in 
which said franchise is located and attached to for judicial pur- 
poses, for the faithful performance of section first of this act, a 
failure to comply with the provisions herein set forth shall work 
a forfeiture: provided further, that this franchise shall not in 
any manner interfere with the previous vested rights of others. 

Sec. 2. It shall be lawful for Chas. H. Campfield and his asso- 
ciates, their heirs and assigns, to receive and collect the following 
rates of toll for ferriage upon said river, to wit: 


For each wagon and two animals... 2... 00. e cee e ee eae $3 00 
For each additional span of horses or cattle............. 1 00 
For each man and horse... ....ee eee e cece eee e eee ee eee 1 50 
For each pack animal... 0... cece cee e cece cence en eeees 1 00 
For each footman. .... 0. ce cece cece ce ee eee eeeee 50 
For loose animals, other than sheep or hogs, per head..... 25 
For sheep or hogs, per head... ..... ce cece cece ee ne eee 10 


Sec. 8. The county commissioners of the county in which this 
ferry shall be located shall have power to alter the foregoing ferry 
rates at the expiration of one year from the passage of this act. 

Sec. 4. The said Charles H. Campfield and his associates, their 
heirs and assigns, shall at all times keep at said ferry a good and 
sufficient flat boat and small boat, with [a] sufficient number of 
hands to work the same, for the transportation of persons and their 
property without unnecessary delay. i 

Sec. 6. This act shall take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 22d, A.D. 1864. 


CHAPTER XLVII. 


AN ACT 


AUTHORIZING JOHN W. HILLIN TO ESTABLISH A FERRY ON 
THE SPOKANE RIVER. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho as follows : 


Sectron 1. That John W. Millin, his heirs and assigns be, and 
they are hercby authorized to establish a ferry across the Spokane 
River, at or near a point known as the Indian Crossing, and that the 
said John W. Hilin, his heirs and assigns, have the exclusive 
privilege of ferrying upon said river for the distance of two and one- 
half miles up and down said river, cach way from the point above- 
mentioned for the term of five years: provided, that said ferry, 
when so established, shall be, within six months from the passage of 
this act, provided with a good and sufficient flat boat and small boat, 
and a sufficient number of hands to man said boats for the accom- 
modation of the traveling public, and shall not be vacated for the 
space of thirty days at any one time: provided further, the said 
John W. Iili, his heirs and assigns, shall, within five months 
from the passage of this act, file a good and sufficient bond in the 
sum of five hundred dollars, provided there has not been five hund- 
red dollars expended on said ferry, with the board of county com- 
missioners in the county in which such franchise is located and 
attached to for judicial purposes, for tho faithful performance of 
section first of this act; a failure to comply with the provisions 
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herein set forth shall work a forfeiture of said charter ; provided 
Jurther, that this franchise shall not in any manner interfere with 
the previous vested rights of others. 

Src, 2. It shall be lawful for the said John W. Hillin, his heirs 
and assigns, to receive and collect the following rates of toll for fer- 
riage upon said river, to wit: 


For each wagon and two animala..... csc cee eee e cece ees $3 00 
For each additional span of horses or yoke of cattle,...... 1 00 
For man and horse... .. cc cee cee eee ee eee e eee eee 1 50 
For each pack-animal........ ee ence teen enane teresen 1 00 
For loose animals, other than sheep or hogs........0.65. 25 
For sheep or hogs each... . 6... cece cee ce een cence 10 
For each footman. .... cece cece teen ene cee e teens 50 


Sec. 8. The county commissioners of the county in which this 
ferry shall be located, shall have the power to alter the foregoing 
ferry rates after one year from the passage of this act. 

Sro, 4. This act to take effect from and after its approval by 
the governor. 


APPROVED, December 22d, a.D. 1864. 
30 


CHAPTER XLVIIL 


AN ACT 


TO AUTHORIZE PETER SHOLL TO MAINTAIN A TOLI-BRIDGE 
ACROSS ‘CLEARWATER, IN NEZ PERCE COUNTY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That Peter Sholl, his heirs and assigns, be, and are 
hereby granted a charter for his bridge across Clearwater, on the 
road from Lewiston to Elk City, for the period of eight years from 
the passage of this act, together with all the privileges hereby 
granted, and shall have the exclusive right of way up and down the 
river for the distance of one and ahalf miles: provided, that said 
bridge shall be subject to the general laws of this territory relating 
to toll bridges. 

Sec. 2. That it shall be lawful for the said Peter Sholl, his heirs 
and assigns, to charge and collect toll at the following rates for 
crossing said bridge, to wit: 


For man and Nowe. <i 06 weee nl wea e es taad aor seed :.8 TS 
For each pack animal 2.4 s0ces sua ssas a03s Peer eee 1D » 
For loose stock, other than sheep and hogs.............. 50 
For sheep and hogs, each.......... cece eee Shared? 25 
For footmen, each. .... 0.0. ee ee ee ei Sein nek ak as eave 25 


Szc. 8. The county commissioners of Nez Perce County, after 
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the expiration of one year from the passage of this act, shall have 
the authority to alter or modify the above rates of toll, as in their 
judgment the public interest may require. 

Sec. 4. This act to take effect from and after its approval by 
_the governor. 


APPROVED, December 22d, A.D. 1864. 


CHAPTER XLIX. 


AN ACT 


n 


TO AUTHORIZ JAS. A. GLASCOCK AND ASSOCIATES, THEIR 
HEIRS AND ASSIGNS, TO MANUFACTURE AND SELL ILLU- 
MINATING GAS IN THE CITY OF BOISE, IN BOIS COUNTY, 
TERRITORY OF IDAHO. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


a 


Section 1. That Jas. A. Glascock and associates, their heirs 
and assigns, be and they are hereby authorized, during the period 
of fifteen years next ensuing the approval of this act, to have and 
possess the exclusive privilege of supplying the town of Boise City, 
in the county of Ada, territory of Idaho, and the inhabitants and 
residents of said place with illuminating gas: provided, the said 
Jas. A. Glascock and associates, shall within six months from the 
passage of this act, make and file a good and sufficient bond in the 
sum of five hundred dollars with the county commissioners of the 
said county of Ada. 
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Sec. 2. The said Jas. A. Glascock and associates, their heirs 
and assigns, shall have authority to erect within the town limits of 
said Boise City, the necessary buildings, works, and machinery for 
the manufacture and production of illuminating gas; to make the 
necessary excavation in the public streets of said town for the pur- 
pose of laying gas pipes therein, and toreopen the said excavations 
for the purpose of replacing and repairing the said gas pipes: pro- 
vided, that the streets of said town shall not be obstructed to an 
unnecessary degree or for an unreasonable period of time while said 
pipes are being laid. 

Sec. 8. The said Jas. A. Glascock and associates, their heirs 
and assigns, shall within the period of twelve months from and after 
the approval of this act, commence the construction of the works 
necessary for the manufacture or production of illuminating gas, 
and shall within the period of three years, from and after the ap- 
proval of this act, complete the same, otherwise this act to be null 
and void. 

Sec. 4. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 22d, a.D. 1864. 


t 


CHAPTER L. 


AN ACT 


TO AUTHORIZE LEONARD GUION AND HIS ASSOCIATES TO 
ESTABLISH A BRIDGE OR FERRY ON PACK RIVER. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That Leonard Guion and his associates, heirs and 
assigns be and they are hereby authorized to construct a bridge or 
ferry on Pack River, at a pomt where the boundary commission 
road crosses said river on the road to Kootenai, for the distance of 
five miles up and down said river, for the term of ten years from 
the passage of this act; also, to construct the necessary corduroy 
road for the purpose of facilitating travel to and from said river: 
provided, that said Leonard Guion, his associates, heirs, and assigns, 
shall charge but one toll for crossing said river and traveling over 
said'road: provided, further, that the county commissioners of the 
county in which this bridge or ferry shall be located, may regulate 
the rate of toll to be collected on said bridge or ferry, after two 
years from the passage of this act: provided, that the said Leonard 
Guion, his associates, heirs, and assigns, shall file within six months 
from the passage of this act, with the board of county commissioners 
in the county or judicial district in which such bridge or ferry is 
located, a good and sufficient bond in the sum of five hundred “dol- 
lars, for the faithful performance of their portion of this contract ; 
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a failure to comply with the provisions herein set forth, shall work 
a forfeiture of this charter. 

Sec. 2. That said Leonard Guion and his associates, heirs and 
assigns, are authorized to collect the following rates of toll on such 
bridge or ferry to wit: 


For man and horse .6scnoks cs 2054 ke en dade aero s $1 00 
For each pack animal loaded ...............00-- .... 1:00 
For each horse or mule without pack...............-- 50 
For loose cattle, each « .s500s s< 000ke oe bo0 ee anes 25 
For sheep and hogs, each .....6. cscs ecseuwteeeesees 124 


Sec. 8. This act to take effect and be in force from and after 
its approval by the Governor. 


APPROVED, December 22d, A.D. 1864. 


CHAPTER LI. 


AN ACT 


SUPPLEMENTAL TO “AN ACT TO ESTABLISH AND MAINTAIN 
A TOLL ROAD FROM CLEARWATER TO ELK CITY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : 


Section 1. That an act authorizing John Flanigan, A. F. Gra- 
ham, and R. Dowds, their heirs and assigns, to construct and main- 
tain a toll road from Clearwater to Elk City, in Nez Perce County, 
and to which this act is supplemental, be and the same is hereby de- 
clared legal and valid to all intents and purposesas expressed in said 
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act: provided, that the said John Flanigan, A. F. Graham, and R. 
Dowds, shall on or before the first day of August, a.n. 1865, file 
with the board of county commissioners of Nez Perce County, a 
good and sufficient bond with two or more sureties in the sum of 
one thousand dollars, conditioned, that they will faithfully perform 
all the obligations, and complete the construction of said road within 
the limit of time, and upon the conditions stipulated in the provisions 
of said act, to which this is supplementary, otherwise said act to be 
null and void. a 

Sec. 2. This act to take effect and be in force from and after ` 
its approval by the governor. 


- APPROVED, December 22d, A.D. 1864. 


CHAPTER LII. 


AN ACT 


TO AUTHORIZE R. A. EDDY, E. L. BONNER, AND JOHN W. WAL- 
TON TO ESTABLISH AND MAINTAIN A FERRY ACROSS 
THE KOOTENAI RIVER. i 


—_— 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : - 


Section 1. That R. A. Eddy, E. L. Bonner, and J. W. Wal- 
ton, their heirs and assigns, be and they are hereby authorized to 
establish a ferry across the Kootenai River, at a point known as 
Bonner’s Ferry or Chulimtah; and that the said R. A. Eddy, E. L. 
Bonner, and John W. Walton, their heirs and assigns, shall have 
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the exclusive privilege of ferrying upon said river for a distance 
of twoemiles up and five miles down said river, from the above- 
described point of said ferry, for the term of five years from and 
after the passage of this act: provided, that said ferry, when es- 
tablished, shall be subject to the same regulations and under the 
same restrictions as other ferries may hereafter be by the laws of 
this territory, prescribing the manner in which licensed ferries shall 
be kept and regulated. , 

Sec. 2. It shall be lawful for the said R. A. Eddy, E. L. Bon- 
ner, and J. W. Walton, their heirs and assigns, to receive and col- 
lect in United States gold and silver coin, or its equivalent, the 
following rates of toll for ferriage across said river, viz: 


For each footman. caasea's nee oes enna sk beads’ 12.280 50 
For man and horse or mule... .... cess eee cece cece ees 1 50 
For pack animals, loaded a... <.0s0045i sie detest s owe ns 1 50 
For pack animals, empty ..... 0.0.50 ceccec eens eecees 0 75 
For loose animals other than sheep or hogs............. . 0 50 
For sheep and hogs, each ........ Detected ya enced 0 20 


Src. 38. The board of county commissioners of the county in 
which said ferry is, shall have power to alter and reduce the fore- 
going ferry rates, after two years from the passage of this act; 
but nothing herein contained shall be so construed as to prevent 
the legislature from altering or annulling the foregoing ferry rates 
after the passage of this act. 

Sec. 4. The said R. A. Eddy, E. L. Bonner, and J. W. Wal- 
ton, their heirs and assigns, shall, within one day after the passage 
of this act, procure for said ferry a good and sufficient flat-boat, 
with one small boat, which shall be kept at all times at the said 
ferry, with sufficient hands to work them, for the transportation of 
all persons and their property across the said river, without delay ; 
and should the laws which may hereafter be in force in this terri- 
tory, be violated by the said R. A. Eddy, E. L. Bonner, and J. 
W. Walton, their heirs or assigns, or if no good or sufficient fat- 
boats, with hands sufficient to work them, be provided within the 
the time required by this act, upon proof thereof being made to 
the satisfaction of the board of county commissioners of the county 
in which said ferry is or may hereafter be located, then this act shall 
be void and of no effect. : 

Sec. 5. The said R. A. Eddy, E. L. Bonner, and J. W. Wal- 
ton, shall, within six months after the passage of this act, expend a 
sum of money not less than one thousand dollars in erecting bridges 
and making roads leading to and from said ferry; and shall further 
enter into, and execute, and sign a bond in a sum not less than five 
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hundred dollars, which shall be approved by the governor, for the 
faithful performance of the provisions in this section of this act. 

Sec. 6. This act to take effect and be in force from and after 
its approval by the governor. 


APPROVED, December 22d, A.D. 1864. 


CUYAPTER LIII. 


AN ACT 


TO AUTHORIZE S. A. WOODWARD AND L. P. BROWN, TO CON- 
STRUCT AND MAINTAIN A TOLL TRAIL FROM BROWN’S 
MOUNTAIN HOUSE, IN NEZ PERCE COUNTY, TO FLORENCE, 
IN IDAHO COUNTY. 


ee 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows : 


Section 1. That S. A. Woodward and L. P. Brown, their 
heirs and assigns, be and they are hereby authorized to construct 
and maintain a toll trail along the most direct and practicable route 
from what is known as Brown’s Mountain House, in Nez Perce 
County, to Florence, in Idaho County, for the period of five years 
after the approval of this act by the governor; and for this pur- 
pose, the right of way over and along said route, and for one mile 
on either side thereof, is hereby exclusively granted to Woodward 
and Brown, their heirs and assigns, 

Src, 2, The said Woodward and Brown, their heirs and assigns, 
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‘shall be at liberty to charge and collect from persons traveling over 
said trail, toll at the following rates, yiz : 


For each horseman. .... 6.0.2.2. 00 05 eee eee eens gi 00 
For each loaded pack animal. .......... 0c e eee ee ee eee 50 
For each unloaded pack animal... ..........05- eens 25 
For loose cattle or horses, per head. ........ eee eee eee 20 
For sheep or hogs, per head... 2.2... cc eee eee eee 10 


Sec. 3. The county commissioners of Idaho County, after the 
expiration of two years from the date of this act, shall have author- 
ity to alter or modify the above rates of toll. 

Sec. 4. That the said S. A. Woodward and L. P. Brown, their 
heirs and assigns, shall file-a bond within four months from the 
passage of this act, to the satisfaction of the board of county com- 
missioners of Idaho County, in the sum of two thousand dollars, 
conditional that they will keep said trail in good order for the trav- 
eling public, at all times the elements will permit; and that they 
shall at all times conform to such laws as the legislative assembly 
may enact upon the subject of franchises. A failure to comply 
with the provisions of this article, shall work a forfeiture of this 
charter. 

Sec. 5. This act shall take effect and be in force from and 
after its approval by the governor. 


APPROVED, December 17th, a.p. 1864. 


CHAPTER LIV. 


AN ACT 


TO INCORPORATE THE VALLISCO WATER COMPANY. 


Be it enacted by the Legislative Assembly of the 
Lerritory of Idaho, as follows: 


Section 1. That William B. Hughes and his associates, heirs, 
and assigns, are hereby declared a body politic and corporate under 
the name of the “ Vallisco Water Company.” 

Sec. 2. Said company shall have the right to take five thou- 
sand inches of water, to be measured according to the custom of 
miners, out of Boise River, at any point between the west or lower 
side of Rocky Point, above Boise City, and a point about three and 
one-half miles above said Rocky Point on said river, and convey 
„said water in a suitable ditch or aqueduct, or both, on the north- 
east side of said Boise River, to Boise City and Fort Boise, and 
down Boise Valley to Snake River, in the county of Boise; and 
the said company shall have the exclusive right to run pipes, or 
hose, through each one of the streets, alleys, roads, and highways 
of said Boise City and its suburbs: provided, that in no case shall 
such incorporation interfere with or obstruct the streets, alleys, and 
highways of said city and suburbs, for the purpose of conveying 
water through said places for distribution for all useful purposes, 
and shall have the right to distribute the same for the term of 
twenty years from the passage of this act; and said company shall 
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have the exclusive right of way for said ditch and aqueduct for 
twenty rods on each side of said ditch to Snake River. 

Sec. 8. Said company shall commence their work on said ditch 
or aqueduct on or before the first day of April, A.D. 1865; and 
they shall complete the same to Boise City on or before the first 
day of May, a.D. 1866; and said company shall have the exclu- 
sive right to lay pipes, aqueducts, hose, and such other means as 
shall be necessary for the purpose of furnishing the citizens of Boise 
City and suburbs with such water as they may need for useful pur-* 
poses, within two years from the passage of this act; and said com- 
pany shall complete said ditch from the north-west or lower line of 
Boise City to Snake River, at the rate of ten miles of the same, per 
year, until the entire ditch is completed ; if not completed within the 
time herein specified, then said company shall forfeit their right of 
way not so completed. 

Sec. $. Said company shall have power to purchase lands, 
buildings, and other real property, and all personal property neces- 
sary for the use of said company; to build reservoirs and maintain 
the same, together with such pipes, troughs, and hose, as may be 
used to put pipes and faucets in houses and parks, when requested; 
to sue and be sued; to make all necessary by-laws and regulations 
not in conflict with the laws of the United States or of this terri- 
tory; and to charge and collect toll for the use of said water. 

Sec. 5. Said company shall have a secretary, president, and 
treasurer, and such other officers as the by-laws of said company 
may direct. 

ec. 6. Said company shall, in all cases, furnish to the citizens 
on the line of said ditch, water for irrigating, household, and farm- 
ing purposes, on condition of such citizen tendering to such com- 
pany their regular charge or toll for such water; and in no case 
Bhall said company raise the rate of toll for the use of said water, 
after the first contract with said citizen and company. 

Sec. 7. That in case said company shall contract with any mill 
company to furnish them with water for milling purposes, they shall 
in no case diminish the amount, or raise the price of said water, 
after such first contract, unless by the request of such mill company, 
in writing. 

Sec. 8. That in all cases said incorporated company shall be 
responsible for any damages sustained by any person or persons, for 
failure to furnish any water that they may have agreed to furnish 
such persons, unless in case of unavoidable accident. 

Sec. 9. Nothing in this act shall be construed so as to prevent 
any future legislature from fixing the rates of toll for the use of said 
water, or from changing, modifying, or otherwise altering this char- 
ter, after the expiration of five years from the passage of this act. 

Sec. 10. That this charter shall not interfere with the vested 
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rights of others, or obstruct any water-courses on the line of said 
ditch. 

Sec. 11. This act shall take effect from and after its approval 
by the governor. 


Avproven, December 21st, A.D. 1864. 


CHAPTER LY. 


A AN ACT 


AN ACT TO INCORPORATE THE ONEIDA ROAD, BRIDGE, AND 
FERRY COMPANY. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That Edgar M. Morgan, James M. Taylor, and 
Wiliam F. Bartlett, their associates and successors, be, and the 
same are hereby constituted a body corporate, under the name and 
style of the Oneida Road, Bridge, and Ferry Company, with all 
the powers and liabilities ordinarily incident to corporations. 

Sro. 2. The capital stock of said corporation shall be thirty 
thousand dollars, which may be increased by the corporation to 
fifty thousand dollars, and shall be divided into shares of one thou- 
sand dollars eacha 

Szo. 3. The said corporation shall have power and authority to 
to lay out and construct, along the most direct and practicable route, 
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a wagon road, from a point on Snake River, immediately below Black 
Rock Rapids, on the line between Alturas and Oneida counties, in 
the territory of Idaho, to a point where the mail road, leading from 
Old Fort Hall to Salt Lake, crosses Deep Creek, in Malade Valley ; 
to erect the necessary bridges along the route of said road; to build 
a good and substantial bridge across Snake River, at a point known 
as Black Rock Cañon, and near the commencement of the road to 
be constructed between the points aforesaid; and also to keep and 
maintain a ferry, to be known as the Eagle Rock Ferry, across 
Snake River, at a point above Black Rock Cañon, and about one 
and a half miles below Cedar Island—the said road to include a 
strip of land sixty feet in width. 

Sec. +. The said corporation shall complete the construction of 
said road and all the necessary bridges thereon, and also the bridge 
across Snake River at Black Rock Cañon aforesaid, within two 
years from the passage of this act, and shall thereafter, at all times, 
keep said road, bridge, and ferry in good repair and condition for 
the transportation of persons and property, unless prevented from 
so doing by the action of the elements. 

Sec. 5. The corporation shall, at all times, keep and maintain 
said road, and the bridges thereon, together with the bridge and 
ferry across Snake River aforesaid, in good repair, and suitable for 
the accommodation of travelers and the transportation of freight 
and wagons; and, in case of failure to do so, said corporation shall 
forfeit all rights and privileges herein granted: provided, however, 
that no forfeiture shall be incurred by said corporation in case the 
bridge and ferry aforesaid, across Snake River, or either of them, 
or any of the bridges on said road, be injured or destroyed by high 
water or unavoidable accidents, if the corporation shall, within a 
reasonable time thereafter, repair such injury, or reconstruct such 
bridge or ferry as may have been destroyed. : 

Sec. 6. The said corporation shall have the exclusive right to 
make and construct bridges and ferries across Snake River, between 
Black Rock Cañon and Cedar Island aforesaid. 

Sec. 7. The corporation may enact and pass such rules, regu- 
lations and by-laws, for the government and management of the 
corporate affairs, and for the transfer of stock of said corporation 
as its members may deem expedient: provided, the same be not 
inconsistent with laws of the United States, or of this territory ; 
and each member of said corporation, upon all questions arising out 
of corporate business, or pertaining thereto, shall be entitled to cast 
a number of votes equal to the number of shares of corporate stock 
which he may own. , 

Sec. 8. ‘The rights and ‘privileges hereby granted shall con- 
tinue for the term of twenty years from the passage of this act, 
unless sooner forfeited, as hereinbefore provided : provided, nothing . 
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in this act shall be so construed as to prevent the legislature, from 
and after the expiration of ten years from this date, from modifying, 
changing, or restricting this charter, or changing the rates of toll 
herein prescribed. 

Sec. 9. The said corporation shall have the right to collect and 
receive, in gold and silver coin, (or its equivalent) from persons 
using said road, toll at the following rates, to wit: 


For a man and horse.......... bee ceeeeeeeees $ 50 
For a horse and carriage... 12... ee ee eee 8 00 
For a wagon and two horses, or two oxen........ 4 00 
For each additional pair of horses or cattle...... 1 00 
For each animal with a pack...... sesseseeeees 50 
For loose animals, other than sheep or hogs...... 25 
For sheep and hogs, each. ........2.e0eeeeeee 15 - 


And for persons crossing Snake River on the Hagle Rock ferry 
boat, or on the bridge at Black Rock Cañon, and from persons 
crossing Snake River on any other bridge or ferry that may be 
constructed across said river, between Black Rock Cañon and Oe- 
dar Island aforesaid, the corporation shall have aright to collect 
and receive, in gold and silver coin, (or its equivalent) toll, at the 
following rates, to wit: 


For a man and horse... cece eee eee eee ero $ 50 
For a horse and carriage... ... ce ee eee ee eee 3 00 
For a wagon and two horses, or two oxen........ 4 00 
For each additional pair of horses or cattle. ..... 1 00 
For each animal with a pack. .... bee eee eeee .. 60 
For loose animals, other than sheep or hogs...... 25 
For sheep and hogs, each.................00- 15 


Sec. 10. This act shall take effect and be in force from and 
after its approval by the governor. 
APPROVED, December 10th, a.p. 1864. 


CHAPTER LVI. 


AN ACT 


TO AUTHORIZE MARTIN NEWCOMB TO CONSTRUCT AND MAIN- 
TAIN A FERRY ACROSS THE KOOTENAI RIVER, IN THE 
TERRITORY ATTACHED TO NEZ PERCE COUNTY, FOR 
JUDICIAL PURPOSES. 


Be it enacted by the Legislative Assembly of the 
Territory of Idaho, as follows: 


Section 1. That Martin Newcomb, his heirs and assigns, be 
and they are hereby authorized to construct a ferry across the Koo- 
tenai River, at a point four miles above Bonner’s Ferry; and, for 
this purpose, the said Martin Newcomb, his heirs and assigns, are 
hereby granted the exclusive right to establish and maintain a ferry 
at said point, and for the distance of two miles up and down said 
river from said point; and said franchise is hereby granted to them 
for the term of five years from the passage of this act. 

Sec. 2. That the said Newcomb, his heirs and assigns, are 
hereby required to construct and maintain, in good repair, a good 
and sufficient boat for the safe transportation of all persons with 
their animals, at all reasonable times, during the continuance of 
this franchise, and to have the same completed by the fifteenth day 
of July next. 

Sec. 8. That the said Newcomb, His heirs and assigns, are 


SECOND SESSION. 481 


hereby authorized to charge and‘collect ferriage for transportation 
over such ferry, at the following rates, to wit: 


For each man and horse... 20... . cc eee ee eens $1 00 
For each loaded pack animal............-.03- 1 00 
For each pack animal, light...............06- 50 
For each footman ss. :00scuacawecseacaesaws 50 
For each loose animal, other than sheep or hogs.. 50 
For each sheep or hogs, each:.....-...eeeeeee 20 


Provided, that nothing in this act shall be so construed as to pro- 
hibit the county commissioners of Nez Perce County, or of the 
county in which said ferry is located, from altering or fixing the 
rates of toll, after three years from the passage of this act. 

Sec. 4. The said Martin Newcomb is hereby bound to file a 
bond with the board of county commissioners of Nez Perce County, 
within ninety days from the passage of this act, in the sum of one 
thousand dollars, to be by them approved, conditioned that he will 
establish said ferry with good and sufficient boats for the accommo- 
dation of the traveling public, on or before the fifteenth day of 
August next; and, in case of the failure to file said bond, or com- 
ply with any of the provisions of this act, the provisions of this 
franchise to be forfeited. i 

Src. 5. This act to take effect and be in force from and after 
its approval by the governor. 


ApproveD, December 20th, A.n. 1864. 
31 


& 


CHAPTER LVII. 


AN ACT 


TO AUTHORIZE JULIUS NEWBURG TO CONSTRUCT AND MAIN- 
TAIN A BRIDGE IN ADA COUNTY. 


Be it enacted by the Legislative Assembly of the 
. Territory of Idaho as follows : 


Sxcrion 1. That Julius Newburg, his heirs and assigns, be, 
and they are hereby, authorized to construct and maintain a good 
and substantial bridge across the Boise River, at Boise City, Ada 
County. ~ 

Seo. 2. The said Julius Newburg, his heirs and assigns, shall 
have the exclusive privilege of constructing and maintaining said 
bridge, at the aforesaid point on sgaid river, and for the distance of 
one-half mile up and down said stream, on each side of said point, 
for the term of ten years from the time limited by this act for the 
construction of said bridge: provided, that said bridge, when so 
constructed, shall be subject to the same regulations, and under the 
same restrictions as other bridges are, or may be, by the laws of 
this territory prescribing the manner in which bridges shall be kept 
and regulated. 

Sec. 3. It shall be lawful for the said Julius Newburg, his _ 
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heirs and assigns, to charge and collect the following rates of toll 
for crossing said bridge. 


For each team of two horses, mules, or oxen, and 


WAGONS Sea Win eG atau Gina un eee des 00 
For additional span of horses, mules, or oxen. .. 50 
For horse and rider ....... 0. cc ee cece ee eeee 50 
For footmet .45.d-b ange 49h Raw edo RE RAD 25 
For pack animal......... MG eA ee y 50 
For loose horses, mules, or cattle............- 25 
For head of sheep or swine .........eeee ees 6 


Sec. 4. The county commissioners of Ada County shall have 
power, at any time after the expiration of four years from the date 
of the passage of this act, to alter or modify the above rates of toll. 

Sec. 5. No court or board of county commissioners shall 
authorize any person or persons, except as hereinafter provided in 
this act, to construct and maintain a bridge within the limits set out 
in this act: provided, that the said Julius Newburg, his heirs and 
assigns, shall, within twelve months from the fifteenth day of April, 
A.D. 1865, have constructed a good, strong, substantial, and safe 
bridge at said point on Boise River: provided, that said Julius 
Newburg, his heirs and assigns, shall, within five months from the 
passage of this act, file with board of commissioners in the county 
in which said franchise is located, a bond, with good and sufficient 
sureties, in the sum of one thousand dollars, for the fulfillment of . 
their part of the provisions of this act. 

Sec. 6. In case the said Julius Newburg, his heirs and assigns, 
fail in the construction of said bridge, as provided in this act, or in 
case the laws regulating the construction and maintaining of bridges 
now in force, or hereafter may be in force, in this territory, be vio- 
lated by the said Julius Newburg, his heirs and assigns, upon proof 
thereof being made, to the satisfaction of said county commissioners, 
then this act shall be null and void; otherwise, to remain in full 
force and effect. 

Src. 7. This act to take effect and be in force from and after 
its approval by the governor. ` 


APPROVED, December 22d, 1864. 


h 
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CIVIL PRACTICE ACT.—CHAPTER 1.—Claims for Civil Cases. 
SECTION. 
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Form of action. 
Parties to action. 
Question in pleadings. 
Name of real party. 
When assignment shall be without prejudice. 
Executor or administrator may sue without joining with persons. 
When a married woman shall be joined by her husband. 
‘When the wife may defend her own right. 
An infant shall appear by guardian. 
When guardians shall be appointed. 
Parent or guardian may take action for injury or death of child or ward. 
Persons interested in action may join as plaintiffs. 
Person adverse to plaintiff may be made defendant. 
Parties to action may join as plaintiffs or defendants. 
Persons liable upon same obligation may all be inaluded in same action. 
Action shall not abate by death; in case of transfer of interest, how continued. 
‘When the court may determine controversies between parties. 
TrrLe I.—Place of Trial of Civil Actions. 
Actions, where to be tried. 
‘When the court may change place of trial. 
Erre UL—dananer of Commencing Actions. 
Actions in the district and probate courts, how commenced. 
Complaint to be dated and filed, and summons issued, by the clerk. 
‘What the summons shall state. : 
Time of answering the complaint 
The summons shall contain 2 notice. 
When plaintiff may file with the county recorder notice of pendency of action. 
By whom, and how, the summons shall be served. 
‘When a printed publication of summons may be ordered. 
Manner of making a publication of summons. 
When action is against two or more defendants, how plaintiff may proceed. 
Proof of service of summons. 
When the court acquires jurisdiction. 
Trrtz IV.—Pleadings. 
Pleadings defined. 
All forms of, and rules governing pleadings, determined. 
Pleadings of the plaintiff 
Contents of complaint. 
When defendant may demur to complaint. 


3 
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Demurrer must specify grounds of objection. 

Defendant may demur to whole or parts of complaint, pr demur and answer. 
Proceedings in case of amendment of complaint, 

When tho objection may be taken by answer. 

If no objection be taken. 

What defendant's answer shall contain. 

Basis of a counter claim. 

When neither party shall be deprived of the benefits of a counter claim. 
Defendant may set forth by answer defenses and counter claims. 
Proceedings when the answer contains new matter, 

Pleadings to be subscribed, and answer and replication verified. 

When verification of answer may be omitted. 

When a written instrument shall be deemed genuine. 

Verification of pleadings. 

A copy of the account shall be delivered to adverse party. 

Matter that may bo stricken out. 

Real property shall be described. 

Concerning jurisdiction, in pleading a judgment. 

Tho performance of conditions precedent in a contract. 

A private statute, or right derived therefrom. 

Action for libel or slander. 

When plaintiff may unite several causes of action in same complaint. 
Material allegations of complaint or answer, to be taken as true. 

A material allegation defined. 

Concerning demurrers, 

When the court may amend pleadings, correct mistakes, enlarge time, etc. 
When the name of the defendant is unknown to plaintifi. 

Allegations shail be liberally construed. 

Court to disregard all errors or defects not seriously affecting rights of parties. 


CHAPTER I.—TITLE V.— Provisional Remedies in Civil Actions. Arrests and Bail. 
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When the defendant may be arrested. 

From whom an order of arrest shall be obtained. 

When the order of arrest may be made. 

Before making an order of arrest the judge shall require a bond from plaintiff 

The order may be made to accompany the summons, 

Order, with copy of affidavit upon which made, to be delivered to sheriff, eto. 

The sheriff shall hold defendant in custody until discharged by law. 

Defendant, before execution, may be discharged from arrest. 

Defendant may give bail by a written undertaking. 

Time within which the bail may surrender defendant. 

Manner of proceedure, and time of surrendering defendant into custody. 

When action may be commenced against the bail. 

When the bail shall be exonerated. 

Sheriff shall file order of arrest, with copy of bail, in office of clerk of court; 
time within which plaintiff may refuse to accept the bail. 

When other bail is given; no attorney-at-law, or certain officers to be taken. 

Qualifications of bail. 

Justification of bail; may be examined on oath, on part of plaintiff, etc. 

Defendant, instead of bail, may deposit with sheriff the amount named. 

Sheriff shall pay the deposit into court, and deliver receipts to parties to suit. 

‘When the deposit shall be refunded to defendant. 

Disposal of the deposit after trial of cause, 

If defendant escape from arrest sheriff ‘shall be liable as bail. 

Unsatisfied bail-judgment against sheriff good against his official bond. 

Defendant may apply to the court to vacate order of arrest, or to reduce bail. 

‘When the order of arrest may be vacated, or bail reduced. 


CHAPTER I.—Claims for Delivery of Personal Property. 
‘When plaintiff may claim the delivery of personal property. 
Plaintiff shall make an affidavit showing certain facts. 
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. The sheriff of the county required to take possession of the property. 


Mode of procedure by sheriff before and after seizure of property. 
‘When defendant may give notice that he excepts to the sureties. 
When defendant may demand from sheriff a return of the property, 
Defendant's sureties shall justify before the delivery of property. 
‘Who may be sureties, 

Sheriff empowered to secure possession of concealed property. 


. Disposal of the property by the sheriff. 


‘When the property taken may be claimed by any other person than defendant. 
Sheriff shall file certain papers with clerk of the court. 


CHAPTER OI, = Injunctions. 


Nature of an injunction; who may grant it. 
When it may be granted. 


. Time of granting; what complaint and affidavit shall show, etc. 


Shall not be allowed after defendant has answered, unless upon notice. 
A written undertaking for damages shall be required by the court. 


. The court may require cause to be shown why an injunction should not issue, 


An injunction to suspend ordinary business of a corporation shall not issue. 
When defendant may apply to the court to dissolve or modify an injunction. 
When the application may be granted. 


CHAPTER IV.—Attachments. 
Time of, and case in which attachments may be laid. 
Before writ shall issue plaintiff must file an affidavit setting forth causes. 
Plaintiff shall be required to give bond before the writ can issue. 
To whom the writ shall be addressed; its requirements, etc. 
What property may be attached and sold. 
Manner in which the writ shall be executed by offieer to whom delivered. 
Sheriff shall serve notice upon possessor of property belonging to defendant. 
Parties having property of defendant in their possession shall be held liable. 
Persons may be called into court to testify relative to certain personal property 
The sheriff required to make an inventory of property attached; penalty for 
refusing to furnish him certain information. 
Perishable property to be sold; proceeds, and other property, to be held to 
satisfy Judgment; he may collect debts and credits attached, ete. 
When sheriff may surrender to defendant or other person property attached. 
Manner of satisfying judgment recovered by plaintiff. 
Surplus property to be delivered to defendant. 
If the execution be returned unsatisfied. 
If the defendant recover judgment against plaintiff. 
When defendant may apply for a discharge of action. 
Upon such application defendant shall deliver to court an undertaking. 
A plea in abatement may be filed by defendant or his creditors. 
‘What plaintiff shall be held to prove upon such issue. 
If the issue be found against plaintiff the attachment shall be dismissed, etc. 
When sheriff shall return the writ of attachment and summons, 


CHAPTER V.—Deposié in Court. 


When the court may order the delivery of money, etc., into its charge. 
When a receiver may be appointed by the court in which suit is pending. 


Trrny VI.—CHAPtTer L—Trial and Judgment. 


A judgment defined, and when entered. 

For whom it may be given; it may determine ultimate rights of each party. 
In an action against several defendants, court may find against one or more, 
Of relief granted to plaintiff 

When action may be dismissed or judgment of nonsvit entered. 

Judgment shall be rendered on merits, 


LAWS OF THE TERRITORY OF IDAHO. 


_ CHAPTER Il—Judgment and Failure to Answer. 


J udgment may be had if defendant fail to answer. 


CHAPTER I1—~Issues and the Manner of their Disposition. 
What constitute issues, and their kind. 
An issue of law. 
An issue of fact. 
An issue of law, where to be tried. 
An issue of fact, where to be tried; when of both, how disposed of. 
Entry of causes upon the calondar, 
Either party may bring the issue to trial. 
Of motion to postpone trial on ground of absence of evidence. 
CHAPTER IV.—Trial by Jury —ARTICLE L—Formation of Jury. 
Manner of constituting z trial jury; how many to consist of. 
Nature of the oath to be administered. 
Of the rights of parties challenging the jurors. 
Grounds upon which challenges may he taken, 
Challenges for cause to be tried by the court. 


ARTICLE I.—Conduct of the Trial, 
If, before a verdict, a juror become sick and unable to perform his duty. 
Of the charging of jury by the court. 
After hearing charge the jury may decide in court or retire for deliberation. 
They may take with them certain papers and notes. 
Jn case of disagreement as to testimony, or desire information as to law, eto. 
‘Where a jury are discharged, or prevented from giving verdiot by accident. 
Status of the court during absence of the jury; order for a sealed verdict, eto. 
‘When the jury shall haye agreed upon a verdict. 
If the verdict be informal, or insufficient. 
When the verdict is given, the clerk shall record it, ete. 


ARTICLE IT.—Thé Verdict. 
The verdict is either general or special; the distinction. 
What kind of 2 verdict may be rendered in different cases. 
When the verdict is for plaintiff, and a counter claim is established. 
Yerdict in an action for recovery of specific personal property, 
An entry of the verdict shall be made in minutes of the court. 


CHAPTER V.—Trial by the Court. 
When trial by jury may be waived. 
Trial of an issue of fact by the court. 
Of the trial of chancery cases by court. 
CRAPTER VIL—Of References, and Trial by Referees. 
Any or all of the issues in action may be referred by consent of parties. 
Cases when court may refer without consent. 


A reference may be made to threo or less persons, 
Who may be appointed referees. 


. Rights of parties to challenge, when appointed by court; powers of referees, 


‘What reportof referees shall embrace, 
When report shall be filed; court may affirm or set aside; motion toset aside. 


CHAPTER VIL—ARTICLE L—Exzceptions. 
An exception defined; when inadmissible. 
The point must be particularly stated; manner of delivery to court. 
No perticular form of exception shall be required. 
Decision or report shall be deemed excepted to on motion for new trial, etc. 


ARTICLE IL—New Trial. 


A new trial, or rehearing; how to be conducted. 
Cases when the application may be granted. 


ez 


SEO. 197. 
198. 
199. 


200. 
201. 
202. 
203. 
204. 
205. 
206. 
207. 


INDEX. E 489 


When the application shall be made upon affidavit. : 
Notice of intention shall be given, and statement filed; counter affidavits, 
When the application shall be made, 


CHAPTER VIUL—Maaner of Giving and Entering Judgment. 


Time when judgment shall be entered by clerk in jury trial. 

A case reserved for further consideration, brought before the court, etc. 

Ifa counter claim established on trial exceed plaintiff’s demand, ete. 

Of judgment in an action to recover possession of personal property. 

The clerk shall keep a judgment book; what it shall contain. 

Ifa party die after verdict or decision of issue of fact and before judgment, 
After entering judgment the clerk shall file certain papers, the judgment roll. 
When the judgment shall become a lien upan the realty of judgment debtor. 


208. The docket; manner of keeping; how names of defendants shall be entered. 
20 The docket shall be open to public inspection. 


210, 
211. 


A certified copy of original docket filed in another county, becomes a lien, etc 
Of the entrance of satisfaction of a judgment. e 


Tire VIL—Zxrecution of Judgment in Civil Actions —Cuarter L—The Execution. 


212, 
213. 
214. 
215. 
216, 
217. 
218. 
219. 


220, 


233. 
aad 
te 

233. 


233, 


237. 
208, 
259. 
24), 
241, 


242. 


Time within which a writ of execution may issue on a judgment. 

In whose name the writ shall issue, to whom directed, and what required. 

When issucd on judgment against two or more persons, upon joint contract, 

Time made returnable after its receipt by sheriff 

Manner of enforcement of requirements of a judgment. 

Five years after entry of judgment, execution can only issue by leave of court. 

The death of a party after judgment may not bar enforcement of execution. 

To whom the execution may issue when against the property of judgment 
debtor; when requiring the delivery of real or personal property. 

Property subject to execution; until a levy property shall not be affected; 
debts, credits, etc.; gold dust and bullion to be returned as money. 

The wife’s property shall not be liable to attachment for liability of husband. 

List of property exempt from execution, except as specially provided. 

The right may be waived. \ 

The defendant may in all cases select the property exempt. 

Course of procedure of officer when the property is claimed to be exempt 

Ofthe manner of the sheriff executing the writ against property of judgment 
debtor; when there is more property than needed, ete. 

Of the notice that shall be given before s sale of the property on execution. 

Penalty for selling without notice; to any person for destroying said notice. 

Manner and time of selling; officers cannot become purchasers; judgment 
debtor may direct the order in which property shall be sold, ete. 

Shoutd a pureliaser refuse to pay the amount bid by him for property. 

Same proceeding may be had against any subsequent purchaser; the officer 
may reject the bid of any person so refusing. 

The extent of the officer’s liability in such cases. 

Of certificate of sale to be made by the officer for personal property capable 
of manual delivery, s 

For personal property not capable of manual delivery. 


. The certificate upon real property. 


Property sold subject to redemption: who may redeem, 

‘Time and manner of redemption by judgment debtor ov a redempti ner, 
Property so redeemed may he redeem d by another redemyptioner; 2 uctiee of 
redemption shall he given sherii?: i no n demption be made, ete 

To whom the payment may be made; a tender of monet, ete. 

What showmg the redemptierer shall make te of.eer or i ker pem R 

During the tine of redemption of property nu waste chall Le moned, 

Ofthe party entitled to the rent of property sold. 

If the purchaser be evicted in comscquence of irregularity of sale, or reversal 
of judgment; if he fail to recover possession from like cause, eto. 


82 
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CRAPTER IL—Claim to Property Levied upon and Attached. 


Src. 244. , When any other than the judgment debtor shall claim property levied upon. 


245. Return of affidavit to clerk of court; time of trial, 
216. The parties to suit. 
247. Ofthe results of the trial. 


Caarrupn Iil.—Proceedings Supplementary to the Attachment. 


248. Judgment debtor not required to appear out of county where he resides. 

249. Ifatter the issuing of execution against property affidavit be made that any 
judgment debtor has property which he unjustly refuses to apply, etc. 

2350. A creditor of the judgment debtor may pay the sheriff and take his receipt. 

251, After the issuing and return of an execution against property of a judgment 
debtor, persons or corporations indebted to him may be summoned. 

252. Witnesses may be required to appear and testify as upon trial of ssue, 

253. Judge may order any property of judgment debtor not eXempt fronf execution 
to be applied to satisfaction of judgment; his earnings may be excepted. 

254. Ifitappear that 2 person or corporation alleged to have property of judgment 
debtor claim adverse to him, or denies debt, the court may order suit. 

235. Persons may be punished tor disobeying order of the referees. 


Trriyp VIII.—Actions in Particular Cases. —CHaprer I.—For Foreclosure of Mortgages, 


256. There shall be but one action for the recovery of mortgage debt, 
257. The surplus money, after paying encumbrance, ete., to be paid over. 
258. Ifthe debt for which the mortgage or lien is held be not all due. 


CHAPTER IY.—Actions for Nuisance, Waste, and Trespass, on Real Property. 


259. What shall be deemed a nuisance; who may bring action. 

260. If guardian, tenant for life, joint tentant, or tenant in common commit waste. 
251. Against the cutting down, or injuring of forest or ornamental shade trees. 
268. When taken from uncultivated woud land for repair of the public highway. 
263. Amount of judgment for unlawtul entry or detention of certain property. 


Craprce IT.—fefrons to Deter.nine Conflicting Claims to Real Property. 


204. Action may he brought by any person in possession of real estate, etc. 

205. Ifdefendant in such action disclaim any interest in the property. 

266. If any person bas an equitable estate in real property, by grant, demise, ete, 
267. When permanent improvements made shall be allowed ns set off to damages. 
268, In action fur recovery of property court may allow either party to make survey. 
289. The order permitting such surrey; liability of the entering party. 

270. A mortgage of real estate shall not be deemed a conveyance. 

271. The court may Ly injunction restrain party in possession from doing injury. 
272. Purchaser at sale on execution may recover for injury by party in possession. 
273. An action for recovery against party in possession cannot be prejudiced, ete. 


CHAPTER IV,—Aetions for the Usurpation of an Office or Franchise, 


274. By whom and in whose name actions for usurpation of office, ete., shall issue. 
275. What complaint may set forth; order for arrest of defendant may be issued. 
276. Judgment may be rendered upon rights of both parties, or of defendant only. 
277. Ifjudgment be rendered upon theright of the person alleged to be entitled. 
278. When several persons claim to be entitled to the same office or franchise. 

280. Penalty imposed when a defendant to such action is adjudged guilty. 


TITLE 1X.—Appeals in Civil Actions —Cuapten I.—<Appeals in General, 


281. When a judgment or order in civil actions may be reviewed. 

282. An order made out of court, without notice to adverse party, may be vacated. 

288. Any party may appeal; names of parties to suit. 

284. Cases when an appeal may be taken. 

285. Manner of making appeal 

266. When appellant wishes a statement of case annexed to record of judgment, 

287. Ifhe shall omit to make the statement; if statement be made and the one par- 
ty omit to propose amendments, and the other to notify an appearance, 
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Sec. 288, The periods of time may be enlarged upon good cause shown. 


289, 


Who shall sign the statement, and where be filed. 


. To what the clerk shall annex it. 


Shall not apply to appeals from an order made on affidavit filed. 

Upon appeal from a judgment the court may review any intermediate order. 

Upon appeal from judgment or order the appellate court may reverse, affirm, 
or modify the judgment or proceedings, make restitution, or add to costs. 


. Papers to be furnished court by appellant on appeal from final judgment, on 


. appeal from judgment on appeal, otc. 


CHAPTER II.— Appeals to the Supreme Court from the District Court, 


302. 


822. 
323. 
324. 
325. 
326. 


Cases where an appeal from the District to the Supreme Court may be taken. 

To render appeal effectual a written undertaking shall be executed and filed. 

If appeal be from judgment or order directing the payment of money. 

If the judgment or order appealed from direct the delivery of documents, etc. 

If the judgment or order appealed from direct execution or conveyance, etc. 

If tho judgment or order appealed from direct the sale or delivery of possession 
of real property; when for the sale of mortgaged premises deficient. 


. Effect of an appeal, as to stay of proceedings, upon court below. 


The undertaking may be in one or more instruments, 

Of the sureties on the undertaking; a deposit of money, etc. 

Of the perfecting of appeals in other cases. 

When appeals in thé supreme court may be brought to a hearing. 

When judgment is rendered; appeal from judgment; appeal from an order. 


Cuarrer IIL—<Appeals to the District Court from the Probate Court. 
‘When an appeal fronta probate to the district court may be taken. 


. The appeal shall be taken within thirty days from entrance of order or decree. 


Appeals shall be brought to early hearing; failure to prosecute an appeal. 


CHAPTER IV.—Appeals to the District Court from Justices’ Courts. 


Judgments in all civil cases rendered by justices may be reviewed by district. 
court; appeal on questions of law; on questions of fact, or on both. 
Upon an appeal heard upon a statement of the case; a failure to prosecute. 


' TırLEe X.—Of Writs of Error.—CHartTse I. 


Where final judgment, order, or decision of district court may be re-examined. 
Time within which such writ shall be prosecuted. 

When a writ of error shall be deemed to have issued. 

Form of notice to defendant in error to be issued by the clerk. 

Of the service of snid notice on defendant in error. 

What the transcript shall contain. 

Of assigning errors and filing joinders. 


. How the judgment or other matter complained of may be disposed of; execu- 


tion may issue from the supreme court, or otherwise. 

Of the undertaking for costs. 

Form of undertaking for a writ of error. 

If either party should die after the undertaking be filed. 

Who may prosecute a writ of error. 

The reversal of a judgment, order, or decision, shall not affect title, ete. 

When the supreme court chall be equally divided in opinion. 

When the distriet court may direct a special verdict on an action at law; ques- 
tions of law srising on such verdicts, on motions for new trigls, ete. 


Tirte XI.—AMiscellaneous Proceedings.—CHaPrer L—Against Joint Debtors. 


827. 


When judgment is recovered against one or more persons jointly indebted, 
summons may issue to those who did not originally appear to action. 

Summons shall describe judgment, and require them to appear and show cause. 

Summons shall be accompanied by affidavit of the plaintif. 

Defendant may answer denying judgment, setting up subsequent defense, etc, 

‘What shall constitute the written allegations in the case. 
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882. Issue formed may be tricd; when defendant denies liability on obligation. 


Ya oS CHAPTER IL— Confession of Judgment Without Action. 


333. When judgment by confession may be entered without action. 
33k What the written statement of defendant shill show. 
335. The statement shall be filed with clerk of court; costs; judgment roll. 


CHAPTER Il.—Suhmitting a Controversy Without Action. 


6. When a controversy may be submitted to court, and manner of. 
T. Judgment to be entered without costs; judgment roll. n 
8s. The judgment may be enforced, ete. 


CHAPTER IV.—Of irbitrations. 


sod. Persons capable of contracting may submit to arbitration. 

si. To be in writing, and to one or mere persons. 

Sil. It may be stipulated; arbitrators may be compelled to make award, ete. 
oz2. <Arbitraturs shall have power. f 

843. AN arbitrators shall meet and act; a majority, ete.; they sball be sworn. 
344, Award shall be in writing; award to be entered in judgment book. 

8 Grounds upon which the award may be vacated. 

si9. When it may be moditk d ur corrected. 

347. The decision upon the motion shall be subject to appeal or writ of error. 
Ss Ifa submirsion be revoked and action brought. 


CHAPTER ¥.—Ofr cf Defendant to Compromise Whole or Part. 
849. When defendant before trial offers to allow judgment to be taken. 


TITLE NIL—Of Witnesses and Evidence,-—€ HAPTER I ]Fitnesses. 


oo. Who may be witnes-es in actions. 

Sol. Of the test ofintercst which shall render him incompetent. 
cos Who shall not he witnesses, 

308. As to husband and wife. 

cok Ofan attorney or counselor. 
duo. A clergyman or priest. 

o% A phyeician or surgeon. 

gui. A public officer. 

539, If the judge or a juror be called. 


859. When a witness dues not speak English. 


CRAPTER IL—Of Compelling Attendance of Witnesses; their Rights and Duties, 
cd). A subpæena may require; person may not be required to attend out of county. 
col, How subpona shall be issued. 
oo2. Of the service of subpecna. 
asa Ifa witness be concealed. 
4. A person present in court may be compelled to testify. 
o63. It shall be the duty of a witness to attend, ete. 
385. Of questions to be answered by witness. 
8^7. Disobedience to a subpoena, or refusal to be sworn, may be punished. 
868, He shall also forfeit to party aggricyed. 
ooo. In case of failure of a witness to attend. 
879. If the witness be a prisoner. 
Sil. Such order can only be made upon affidavit. 
872. Ifthe witness be imprisoned in cuunty where the action is pending. 
To When a witness shall be exonerated frum arrest. 
ord, Of the illegal arrest of witness; when officer shall be liable. 


CHAPTER HI—Of Eramination of Parties to Action, and of Persons Interested. 


oto, No action to obtain a discovery under oath, nor examination of adverse party. 
SiG. Party to action or proceeding may bo examined as a witness, 

377. The examination thus taken may be rebutted. 

878 If a party refuse to attend and testify. ` 


379. A party examined by adverse party may be examined on his own behal£ 


404. 
405. 
406. 
407. 
408, 
409. 
410, 
411. 
412, 
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Of a person for whose immedidte benefit the action is prosecuted or defended. 
When parties may be witnesses in their own behalf 


CHAPTER LV.—O/ Afidavits. 
Before whom affidavits to be used in courts must be taken. 
An affidavit taken in another state or territory. 
An affidavit taken in a foreign country. 
When the genuineness of the signature of the officer shall be certified to. 
CHAPTER V.-—Depositions taken in this Territory. 
Of the taking of the testimony of a witness by deposition. 
Either party may have the deposition of witness taken. 


Hither party may attend such examination; of the deposition. 
Of the reading of deposition, and whose evidence it shall be. 


CHAPTER VI.—Of Depositions taken out of the Territory. 
When the testimony of a witness out of the territory may be taken. 
How and by whom to be taken. 
Questions to be put on examination, and how determined. 
Manner of conducting the examination by the commissioner. 
A trial or other proceeding not to be postponed if commission be not returned. 


CHAPTER VIL—Proceedings to Perpetuate Testimony. 
Testimony may be perpetuated. 


The applicant shall produce an affidavit to the court stating. 
Upon proof of service of notice the judge shall proceed to take depositions, 


. Manner of conducting the examination. 
. Affidavits or other proof filed with deposition to be evidence of facts stated. 


Ifa trial had been between persons named in the petition as parties expectant. 


Cuaprer VITI.—dAdministration of Oaths and Afirmations. 


Who shall have power to administer oaths or affirmations. 
When the person sworn believes in any other than the Christian religion. 
Of affirmation, 


CHAPTER IX.—Inspection of Documents, and of Records and Writings. 


Of the granting an inspection and copy of any book, document or paper. 

No evidence of the contents ofa writing other than the writing itself, except. 
The party producing a writing as genuine which has been altered, ete. 

A judicial redord of this territory or of the United States may be proved. 

The records and judicial proceedings of the courts of any state may be proved. 
A judicial record of a foreign country may be proved. 

A copy of the judicial record ot a foreign country shall also be admissible. 

Of the statutes, codes, or other written laws of other states or territories. 

Of the seal of a court or public officer. 


Trrun XIIL— Pri of Certiorari and Mandamus.—CHarren 1—~Prit of Certiorari. 


413. 
414. 
415. 
416. 
417. 
418. 
419. 


Writ of certiorari a writ of review. 

Who can grant it and in what cases. 

Application shall be on affidavit; notice may be required. 
To whom writ may be directed. 

What it shall command the party to do. 

If astay of proceedings be not intended. 

Writ to be served same as summons in civil action. 
Tho review on this writ shall not extend. 
Proceedings upon return of the writ. 

A copy of the judgment shall be transmitted. 

The judgment roll; when an appeal may be taken. 


CHAPTER IL— Frit of Mandate or Mandamus, 


The writ of mandamus a writ of mandate. 
Who can issue it and what for. 
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Where it shall be issued. 

The writ shall be either alternative or peremptory. 

When application is made without notice; when with; default; the hearing. 
Party on whom writ is served may show cause as on answer to a complaint. 
If an answer be made which raises a question as to a matter of fact essential. 
On trial applicant shall not be precluded by answer of objection to sufficiency. 
If either party be dissatisfied with the verdict of the jury. 

If no notice of motion for new trial be given, or if given cents: 

Of the nature of the answer made, and the hearing. 

Ifthe judgment be given for the applicant. 

How the writ shall be served 


T. Ifa peremptory mandate directed to an inferior body be disregarded. 


Trruz XIV.—Of Contempts and their Punishments. 
Acts or omissions that shall be deemed contempts. 


. When 2 contempt is committed in the immediate presence of the court. 


When not committed in the immediate view and presence of the court. 
When warrant of attachment is issued the person charged may be bailed. 
Upon executing the warrant of attachment the sheriff shall keep, ete. 
When a direction to let the person to bail is contained in the warrant. 


. The officer shail return the warrant of arrest. 


When the person arrested has been brought before the court. 


` Upon the answer and evidence the court shall determine as to guilt of party. 


When contempt consists in omission to perform an act yet in his power, 
Persons proceeded against shall also be liable if it be an indictable offense. 
When 2 warrant bas been returned served and the party do not appear. 
Whenever an officer is required to keep in custody the person arrested. 
Judgment and order of court in such cases shall be final. 


¥ TIte XV.—OP Costs. 


The measure and mode of compensation of attorneys and counselors. 

Cost shall be allowed plaintif upon a judgment in his favor. 

Of costs when several actions are brought on one undertaking, note, etc. 
Costs shall be allowed, of course, to defendant upon judgment in his fayor. 
Costs in other actions than those mentioned in section four hundred fifty-four. 
When there are several defendants in actions, not united in interest, etc. 
Cases where costs of appeal or writ of error shall be at discretion of court. 
Fees of referees definitely fixed. 

Of costs when application is made to postpone trial. 

When in an action for the recovery of money only, defendant alleges a tender. 
Costs in an action prosecuted or defended by an executor or administrator. 
When the decision of a court of inferior jurisdiction, in a special proceeding. 
The party for whom judgment is given and who claims his costs. 

What the clerk shall include in the judgment entered by him. 

When the plaintiff resides out of the territory, or is a foreign corporation. 
Each of the sureties mentioned ehall annex an affidavit, ete. 

The court may order the action dismissed. 


TITLE XV1I—Motions, Orders, Service of Papers, Etc. 


An order defined; an application is a motion. 

Where motion shall be made. 

When a written notice of motion is necessary, it shall be given. 

‘When a notice of motion is given, or an order to show canse is made, etc. 
How written notices and papers to be served upon the party, shall be served. 
In case of service by mail, how it shall be done. 

‘When a defendant shall be deemed to appear in an action. 

When a plaintiff or defendant who has appeared resides out of the territory. 
Suecessive actions may be maintained upon the same transaction. 

When two or more actions are pending at same time between same parties. 
What an action may be brought for.* 

The clerk shall keep two registers, one for action at law and one for chancery. 
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Src. 484 Of referees or arbitrators. 
485. Time within which an act is to be done. 
486. An affidavit, notice, or other paper, without title of action shall be valid. 


TrtLe XVIL—Civil Cases in Justices’ Courts.—CHAPTER I.—Parties, Time, and Place, 


487. Provisions of title one shall be applicable to certain actions. 

488 Parties in justices’ courts may prosecute or defend in person or by attorney. 
489. Of the jurisdiction of justices of the peace. 

490. Judgment upon confession may be entered up in any justice’s court. 

491. Justices shall have jurisdiction upon the yoluntary appearance of all persons, 


CHAPTER Y.—Summons, Arrest, Attachment and Claim of Personal Property. 
492. Manner of commencing actions in justices’ courts 
493. Of the appointment of a guardian when necessary. 
494. To whom summons shall be addressed, and what require. 
495. The time mentioned for appearance of defendant and time of service shall be. 
496. By whom and manner of serving summons. 
497. If the person upon whom service is to be made resides out of the territory. 
498. An order to arrest the defendant may be endorsed on a summons, etc. 
499, What the party applying shail do before an order of arrest shall be made, 
500. Where defendant shall be taken immediately after arrest. 
50L The officer making the arrest shall forthwith notify the plaintif thereof. 
502. The officer shall hold defendant until duly discharged. 
503 The defendant on his appearance may demand immediate trial; proceedings, 
504. ¥f defendant demand an adjournment it shall be granted, etc. 
505. In an action upon a contraét, expressed or implied, the plaintiff may, ete. 
56. ‘Writ to attach property of defendant to be issued by justice. 
507. Before issuing writ, justice to require written undertaking. 
508. Writ may be directed to sheriff or any constable. 
= 609. Certain sections of this act applicable to attachments in justices’ courts. 
510. When plaintiff may claim delivery of property. 
511. When delivery claimed affidavit to be made by plaintiff 
612. Justice to order sheriff or constable to take same and deliver to plaintif” 
513. Upon receipt of affidavit and order officer to take property. 
514. Defendant may give notice of exception to sufficiency of sureties. 
515. Defendant may require return before delivery to plaintif. 
516. Defendant’s sureties to justify before justice. 
517. If property concealed, officer to publicly demand delivery. 
518. Property taken to be kept in secure place. 
519. When property claimed by other person than defendant. 
520. Officer to return order and affidavit to justice, 
52L Qualification of sureties. 
§22. For purposes of justification, sureties to attend before justice. 
523. When justice to file undertaking. 


CHAPTER UlL—Pleadings and trial. 

§24. Pleadings in justices’ courts. 

525. Pleadings shall be in writing. 

526. When pleadings are oral. 

627. What complaint to state. 

628. Answer to contain denial of material facts stated in complaint. 

529. Statement in answer that party has not sufficient knowledge to form a belief, 
equivalent to denial, 

530. When cause of action, orcounterclaim arises, party to deliver copy of account 
to court. 

53L When plaintif shall be deemed to admit genuineness of signatures. 

582. Either party may object to a pleading of his adversary. 

688. Variance between proof and allegations immaterial. 

634. When pleadings may be amended. 

585. Parties shall not raise question of title before a justice. 

36 When action to be transferred to another justice. 


496 


Src. 587. 
538. 
599. 
540, 
5.L 
512 
5a 
Bih 
545 


546. 
HETA 
oR, 


ooh. 
BRA 
Sid. 
out 
685. 
525. 
re 
lie 
EDS, 
503. 
= Bris 


LAWS OF THE TERRITORY OF IDAHO. 


When trial may be adjourned. 
When adjournment may be had. 
` Adjournment limited to ten days. 
If plaintiff fail fo appear, action shall be dismissed. 
When judgment shall be given. 
Trial by jury shall be demanded at time of joining issue. 
Justice shall cali names of persons to constitute jury; number of. 
When not sufficient number of jurors, justice to summon others. 
Either party may challenge jurors. 


x 


CHAPTER IV.—Judgment and Exrecution. 


When judgment may be entered with costs without prejudice to new action 

When defindant fails to apprar, judgment shall be given for plaintifl 

If jury trial not demanded, justice to decide all questions of fact and law. 

Upon verdict, justice shall immediately render judgment accordingly. 

When amount found due exceeds sum for which justice is authorized to enter 
judgment, execs may be remitted. 

If defendant, beture trial, offer to allow judgment for a specified sum, plaintif 
may immediately have judgment. 

Where defendant subject to arrest and imprisonment, to be so stated in 
judgment. 

When justice to enter judgment for costs. 

Justice to give a transevipt. 

When execution may be issued. 

Execution shail be dirested to sheriff or constable, 

In what manner to be executed. 


CHAPTER V.—Gencra! Prarisions. 


Provisions of this act shall be applicable to justices’ courts, 

Every justice to keep s docket. 

Decket to Lave an alphabetical index. 

Justice to deprsit docket with his successor. 

Successor may issac execution upon unsatisied judgment. a 

Justice elected to fill vacancy shall be deemed successor. 

Probate judze to decide when two or more are equally entitled. 

Flow papers shall be ited up. Z 

In case of sickne+s of justice, who may attend in his bebalfi 

Justice may depute any di-creet white male citizen, 

Person odenutel to have authority of a constable. 

Constable may cumpilete execution of proces after his term of office has 
Oxpire d. 

Whom justice may punish as for contempt 

Contempt may be punished summarily. 

Conviction to be entered in docket. 

Justie s may Issue sakpoenss, 

Justices mor i--ue ¢:mmfssions to take depositions of witnesses out of this 
Territs ry. 

Proof in acti ws respecting mining claims. 

Whon new trial may re cranted. 

Any Hoatien shall be made uron af davit and notice, 

"arty disati fed with judgment moy appeal fa distriet eeurt. 

Party apy: oling fo pge are stat m. nt and ie same with Justice. 

Wher port: apy.a's en questions of law and tact, action to ke tried anew. 

Justice to transmit caps of his duchet to di-trict court. 

Anmarpeal fr ama jestiee’s court nt ci etual unless on undertaking be filed. 

Ifan exeenth n tafonu on the fling, stay ing prececdings, the justica shall 

Cuts ta Ly aut d to the prevailing party. 

Justices shall reecive from officers all moneys collected, and pay same over. 

Justices may in all cases reyuire a deposit of money or undertaking for costs. 

Provisions of certain sections to be applicable to justices’ courts. 
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TITLE XVIL—Misællaneous Provisions. 


: 
Supreme court may make rules for its own and district courts’ government. 
If action be brought against a sheriff for an act done by virtue of his office. 
Words used in this act, how to be construed. 
In all cases where an undertaking with sureties is required, etc. 
In actions respecting mining claims, the justice shall have power, etc. 
What the receiver shall do; his compensation. 
Of the issuing and hearing of writs of certiorari and mandamus. 
Property taken under writ may be sold and proceeds deposited to abide suit. 
A copy of any official document or paper duly verified may be read in evidence. 
Form when two or more persons transact business under 4 common name. 
Decisions given in an appellate court shall be in writing, and filed with clerk. 
When defendant upon a contract may ask that another person be substituted. 
Who is entitled to intervene in an action; when it takes place. 
Intervention shall be by petition or complaint filed in the court, etc. 
Intervention to be determined at same time as the action; if the claim fails. 
On trial in a court of record a reporter may be appointed. 
Of the taking of depositions in case of postponement of trialin a court of record. 
Whenever costs are awarded to a party by appellate court; by any court. 


Concerning Courts of Justice and Judicial Officers. 
What shall constitute the courts of justice of, this territory. 


Supreme Court. ` 
Of the appellate jurisdiction of the supreme court, and place of sessions. 


District Courts. 
The territory to be divided into three judicial districts. 
There shall be a judge for each district; their courts the district courts. 
Their jurisdiction to be of two kinds: original ahd appellate. 
When have original jurisdiction. 
‘When appellate. 
They shall bave all necessary power. 
Of terms and time, and place of holding same. 
Of the transacting of business in chambers. 
When a probate court has concurrent jurisdiction cause may be transferred. 
District courts shall have power to make rules for its government. 


The Probate Courts. 


There shall be a probate court in each cornty. 

Of the powers of the probate court. 

The judge shall have power in vacation. 

When have concurrent jurisdiction with district court; suits of certiorari, etc. 

Of regular terms; court to be always open for certain business, etc. 

If court should not be held on first day of term, court stands adjourned. 

In all civil actions the plaintiff shall pay a docket fee before papers be filed. 

If the judge be disqualjfied from any cause for sitting in any cause pending. 

Each probate judge shall be a conservator of the peace. 

In civil cases within their jurisdiction, probate courts shall have same power 
to grant orders or issue writs, as district courts, ete. 

Of juries, their qualifications, when summoned, and their fees. 

Venire returnable on day of trial; if panel be not full; challenges. 


Justices’ Courts. 


What are justices’ courts; no past or present proceeding to be impaired. 
Proceedings and actions over which justices’ courts shall have jurisdiction. 
Jurisdiction not to extend to civil actions in which title to realty is involved. 
They shall also have jurisdiction of certain public offenses named. 

No terms, court to be always open. 

Before entering upon discharge of duties, justices shall qualify and give bonds. 
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General Provisions Respecting Courts of Justice and Judicial Officers. 


The supreme court, district, and probate courts, to be courts of record. 
The sittings to be public except in certain cases named. 
Of the power of courts, 


5 Particular Disqualification of Judges. | 


Cases in which a judge shall not act as such. 

When a judge shall not act as an attorney or counsel. 

A judge of the supreme or district court shall not act except he be a party. 
A judge or justice of peace shall not have a partner acting ag an attorney. 


Judicial Days and Places af Holding Court. 
Days when courts of justice may be held. 


Days when they shall not be held. 

Every court of justice except a justice’s, shall sit at the county seat. 
Seals of the Courts of Justice. 

Courts that shall have seals. 

The clerk of each court shall keep its seal. `N 


When the seal of the court is to be affixed to its proceedings. 
Manner of affixing the seal. 
Miscellaneous Provisions Respecting Courts and Judicial Officers. 


If application for an order made to court, where action is pending, be refused. 
A violation of last section may be punished as a contempt; the order thereto. 


. The judges of the diff rent courts to have power to take and certify. 
. No action in a court to be affected by vacancy in bench or failure of a term. 


All written proceedings in court to be in the English language. 


Forcible Entry and Unlawful Detainer. 


Persons prohibited from unlawful entry into lands, tenements, ete. 

Any justice of the peace to have authority to inquire into violations, ete. 

Upon a written complaint being made to any justice of the peace, ete. 

How the summons shall be served. 

„After return of summons and at time and place named, a hearing shall be had. 
Ifat making of complaint it shall appear that the party is absent from county . 


4. The justice may adjourn any trial ten days, and jor good cause three months, 


The testimony of any witne-s may be taken, 

What complainant must show on trial; what defendant may show, 

If upon the trial the justice or jury find defendant guilty. 

If the jury cannot agree upon a verdict. 

In all cases of a verdict for complainant damages shall be assessed.  ¢~ 
When any person shall hold over any lands, etc., after termination of tense. 
Last section not to extend to persons who havo continued one year over time. 
Person summoned as juror or subpensed as witness who fails to appear, etc. 
Ifeither party shall feel aggrieved by the verdict or decision. 

Upon taking such appeal all proceedings ghall be stayed; in appellate court. 
Ifa writ of restitution shall have issued previous to the taking of appeal. 

In cases of appeal appellate court shall not dismiss or quash proceedings, ete. 
Of amendments allowable to complaint, answer, or summons 

Form of summons. 

Form of writ of restitution. 


Actions for Partition of Real Property. 


When action may be brought for partition of real property. 
What the complaint shall get forth. 
Parties holding a licn, mortgage, or other claim, need not be made parties. 


. Immediately after filing the complaint plaintiff shall file a notice. 


To whom the summons shall be directed. 
Of notice if a party having interest is unknown, or reside out of the territory. 
What defendants who have been personally served shall set forth in answer, 
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Of the rights of both parties on trial; of sale of premises; of absent parties. 
The plaintiff chall produce on trial the certificate of county recorder. 

If it appears by the certificate of recorder that there were outstanding liens. 
Plaintiff shall serve notice on all persons having outstanding liens, etc. 

When it shall appear that the partition cannot be made without prejudice. 
How the referees shall divide the property. 

What the referees shall specify in their report. 

Court may set aside the report; being confirmed, partition effectual forever. 
Judgment and partition not to affect tenants for years less than ten. 

Of apportioning the expeuses attendant upon making partition. 

When a lien is on an undivided interest or estate of any of the parties. 

When only part of property is ordered sold and there be an estate for a time. 
How the proceeds of gale of unincumbered property shall be applied. 

When a party to action holds a lien upon the property and has other security. 
Of the distribution by referees of proceeds of sale; if no direction be given. 
Of the proceeds paid into court of sale of parcels belonging to parties to action. 
How sales of real property by referees shall be made. 

The court to name the terms of sale in its order. 

Referees may take separate mortgages and other securities from purchasers. 
A. person entitled to tenancy for life or years, whose estate has been sold. 

If the consent be not given, filed, and entered, before judgment of sale, eto. 
If the person entitled to such estate for life be unknown. 

In cases of salo when it appears that a person has vested or contingent rights. 


. Terms shall be made known at time of sale. 


Who shall not be interested in purchase. 

Referees to report. 

If sale confirmed, order to be entered. 

Referees to take receipt. x 

Conveyances to be recorded. 

Proceeds belonging to unknown owner, disposition of. sf 
Investment of proceeds, how to be made. 

Security; how taken and who payable to. 

Clerk to receive interest and principal. 

When partition cannot be made equal, court to adjudge. 
When share of infant sold, proceeds may be paid to guardian. 
Guardian may consent to partition without action. 

Who to pay costs of partition, 

Court may appoint a single referee. 


Partition of Mining Claims. 

When several persons hold in common, court shall appoint commissioner. 
In partition of a mining claim, joint tenants may file affidavit showing that 

sale would be injurious; court ehall appoint commissioner. 
Commissioner to sell claim. 
Party seeking partition shall be deemed highest bidder. 
Commissioner shall measure off to bidder the amount bid off 
Commissioner shali continue to receive bids and set apart the same. 
Court may confirm or set aside report and appoint new commissioner. 
Expenses of commissioner and suryeyor shall be allowed by court. 
Civil practice act of 1864, repealed. 


PRACTICE ACT.—CHAPTER l.— General Definitions and Provisions. 


Crimes defined. 

Public offenses, how divided. 

No punishment except on conviction. 

Prosecutions by indictment; exceptions. 

Criminal actions, how prosecuted. 

Rights of defendants; second prosecution for same offense. 
Self crimination. 

Mode of conviction. 
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IL— Prevention of Public Offenses. 
Resistance to commission of crime, ete. 
Other persons may aid. 
Prevention of offenses by public officers and other persons. 
Complaint for threatening offense; examination of, ete. 
Magistrate to issue warrant; how to be directed. 
Hearing evidence in writing; complaint to be dismissed. 
Surety to keep the peace, when required; amount of bond. 
Commitment on failure of bond, ete. . 
Same, on discharge of; bond to be filed. 
Breach of peace in presence of magistrate; bond to keep the peace, when 
forfvited. 
Bond, when to be prosecated; evidence of breach of bond. 
No other security required. 
Polico in cities and towns. 
When sheriff may command assistance. 
Registers of process to be reported; refusal to assist officer, misdemeanor. 
Governor to aid sherif. 
Refusal to aid officer, misdemeanor, 
Officer neglecting to aid in quelling riot, misdemeanor. 
Officer may command aid. 
Armed force, by whose orders to act. 
Orders for troups to suppress unlawful assembly, by whom made. 
Order to be obeyed. 
Governor may proclaim county in state of insurrection. 
Revccation of such proclamation. 
Resisting authorities after such proclamation; punishment. 
Wi—Proeecdings for Removal of Publie Oficers. 
Officer subject to impeachment, how tried. 
Procecdings to impeach, 
Two-thirds necessary to convict. 
Judgment. 
Officer suspended by articles of impeachment. 
Indictment not barred by impeachment. 
Proceedings against cficers, 
Trial by jury. 
Attendance of witnesse2. 
Judgment; appeal. 
Proceedings against dsitrict attorney. 


IV.—Proceedings in Criminal Actions Prosecuted by Indictment.—1. Local Jurisdiction of 


81. 
83. 


Pubkie Offenses. 

Who amenable to territorial laws. 
Offenses committed out of territory and ended within. 
Death Ly dueling, out of territory. 
Offenses, part in one county and part in another. 
County boundaries, when cognizable, on vessels. 
Abduction and kidnapping, where cognizable. 
Bigamy or incest, where cognizable, 
Property stolen in one aud taken into another county, where triable. 
Accessory, where triable. 
Trial in another state to bar indictment in certain cases. 
Trial in one county to bar prosecution in another. 

2—Time of Commencing Criminal Actions. 
Marder, no limit to prosecution, 
Felony, three years. ` 
Misdemeanor, one year. 
Tims of absence of defendant not included. 
Indictment, when deemed found. 
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8—Complaint, and Proceedings thereon to the Commitment, inclusive. 
Sec. 99. Complaint; magistrate. 


101. 


Who are magistrates. 

Magistrate to examine complainant on oath. 

Deposition, what to set forth. 

Warrant of arrest, when to issue; form of. 

Name of defendant; date and signature of warrant. 

How executed; peace officers. wee 
Warrant, to whom directed. 

When executed in another county, how indor¢ed. 
Proceedings on arrest for felony; same for misdemeanor. 
Bail to be certified on warrant. 

Defendant, when to be taken before magistrate. _ - 
Same, other than the one who issued the warrant. 
Proceedings on complaint for offense, triable in other county. 
Duty of officer. 

Arrest, by whom to be made. 

At what time to be made; how made. 

Officer to sthte authority. 


* Resistance of defendant; power of officers. 


When may be made without warrant. . 
May break open doors, etc., at night. 

Officer to state authority; bystanders. 

Offense committed in presence of magistrate 

Private persons may make; to state cause. 

May force entrance, etc, 

Duty after arrest, escape, and recapture. 

Proceedings after arrest. 

Time to procure counsel; examination. 

Commitment of; form of. 

Depositions to be read; subpena. 

How witness examined. 

Right of defendant to make statement; right to waiver. 
Proceedings when defendant chooses to make statement; questions. 
Answers; statement to be in writing; authentication of; form of. 
Defendant's witnesses, examination of separately. 

May be conducted with closed doors. 

When defendant discharged; form of. 

Order to hold defendant to answer; form of. 

Offense not bailable; form of order. 49 

Offense bailable; form of order. 

Commitment, form of. 

Witness to be recognized to appear. a“ 

Failing to recognize, to be committed. 

Conditional examination of witnesses unable to give security for appearance. 
Magistrate to make return to court. 


4.—Proceedings after Commitment and before Indictment. 
Prosecution by indictment; accusation, where found. 
Grand jury, formation of; challenge to. 
To the panel, to the polls, how made and tried. 
Decision on; effect of challenge to panel. 
Effect of challenge to the polis. 
Violation; a complaint. 
Objection to jury only by challenge. 
Foreman of grand jury, oath of. 
Oaths of others; charge to grand jury. 
Sittings, discharge of. 
Another grand jury, order for. 
Duty of sheriff, how drawn. 
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Sec. 196. Trial jurors, how formed. 
201. Grand jury, powers and duties of. 
202. Indictment; presentment. 
204. Oath of witness; evidence to be received. 
207. For defendant. 
208. Indictment, when to be found; information by member of. 
210. Inquiries to be made. 
211. To have free access to prisons, etc. 
212. Advice to; who allowed to be present. 
213, Proceedings to be kept secret. 
214. When may be witness. 
215. Not to be questioned relative to facts. 
216. Presentment, how found; not to be disclosed. 
219. Disclosure, how punished. 
220. Bench warrants, when to issue; form of. 
223. How executed; proceedings on arrest. 


§.—The Indictment. 


225. How found; dismissal of charge. 
227. Effect of; names of witue-cs to be inserted. 
4 229. To be presented to court, against defendant not in custody. 
231. Pleadings; indictment, what to contain; form of. 
236. Error in name of defendant. 
237. To charge only one offense. 
238. Manner of stating time of offense 
239. Erroneous allegations not material, 


240. Construction of indictment. 

241. Statute words not strictly followed. 

242. Indictment, when suficient. 

243. Matters of form not vitiated; what need not be stated. 
245. Judgment, how pleaded; private statute, how pleaded. 
247. Judgment for libel, what to set forth. 

248. Misdescription of forged instruments; when immaterial. 
249. Perjury. indictment for; what to set forth. 

250. Indictment against several defendants. 

251. No distinction between principal and accessory. 

252. Accessory after the fact. 

253. Compounding offense; indictment for. 

254. When defendant to be arraigned; when must appear personally. 
256. How arraigned, defendgnt failing to appear. 

258. Warrant of arrest, form of; proceedings on. 

261. Form of warrant when offense not capital. 

2638. Warrant, how served; bail in other county. 

265. Defendant may be ordered in custody for further bail. 

266. Defendant to be committed; counsel for defendant. 

208. Arraignment, how made; def~ndant to declare true name. 
270. Other name, entry of on minutes; time to answer. 

273. Defendant may answer, demur, or plead. 

274. Indictment, setting aside. 

276. Motion not made, no objection; hearing of. 

278. Motion denied, defendant to answer. s 

279. Motion granted, defendant to be discharged. 

28. Case resubmitted; proceediugs; order for discharge. 

282. Indictment set aside no bar to future prosecution. 

283. Pleadings by defendant. 

284. Demurrer and plea, when to put in; for what cause, form of, etc. 
287. Hearing of; judgment on demurrer. 

288. Effect of allowance of demurrer. 

290. Case not resubmitted, effect of; submitted, proceedings. 
292. Effect of disallowing demurrer; objectiona to, how taken advantage of. 
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Pleas, kinds of, to be oral; entry of; form of. 

Plea of guilty, how putin; may be withdrawn. 

Plea of not guilty, effects of; evidence. 

Former acquittal, what deemed; effect of, or conviction. 

Defendant mute, plea of not guilty. 

When criminal action may be removed to other county. 

Application; how, where, and to what court order made. 

Order entered on minutes; copy of record transmitted. 

Order to direct removal of defendant; proceedings after removal. 

Issue of fact arises, how tried; jury trial, how formed. 

Docket of action, how kept; issues of fact on docket, how disposed of. 

Time to prepare for trial; postponement of. 

Challenging jury by several defendants; panel. 

To the pane), on what founded, when, and how to be taken. 

Exceptions to; trial of. 

Exception may be withdrawn; amending challenge. 

Denial and trial of; witnesses and trial of. 

On account of bias of officer summoning. 

Effect of allowing; challenge to the polls, kinds of. 

When to be taken; peremptory, how taken. 

Number of, for cause; general cause of. 

Particular causes of; challenge for implied bias. 

Exemption not cause for; how taken. 

Exceptions to and proceedings thereon; trial of. 

Triers, who to be; oath of; juror challenged may be witness. 

Other testimony; court to determine law and facts. 

Instructions to triers; decision final. 

Order of taking challenges; final peremptory challenge. 
6.—Trial. 

Trial, order of. 

When prescribed may be departed from. 

Counsel, number of; innocence presumed. 

Reasonable doubt of guilt; degrees of. 

When defendants may be tried separately. 

When defendant may turn state’s evidence. 

When defendant may be witness for a codefendant. 

Discharge deemed acquittal; rape, proof of. 

Accomplice, evidence of to be corroborated. 

Proceedings where facts show offense greater than charged. 

When jury may be discharged; when defendant discharged. 

Proceedings when exclusive jurisdiction of offense isin other county. 

Clerk to transmit papers; when defendant discharged. 

Proceedings on arrest in such cases. 


. Proceedings when facts do not constitute offense. 


Proceedings when case submitted anew- 

Acquittal, when court may advise; effect of. + 
When view may be had; no person allowed to speak to jury. 
Juror must disclose knowledge of controversy in court; must be witness. 
Jury, how to be kept; to be admonished on each adjournment. 
Juror sick, court to decide questions of law. 

Law and fact on trial of indictment. 

Jury to receive law as laid down by court; charge to jury. 

How jury to decide after charge. 

Defendant on bail may be committed; room to be provided. 
Provision for jury while deliberating. 

Papers which they may take. 

Jury may be brought into court for instruction. 

When jury may be discharged after returning. 


. Effect of discharge without verdict. 
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Adjournment during absence of jury; final adjournment discharges. 
Expenses of two or more counties for judicial purposes. 
Verdict, how delivered; defendant, when must appear. 
Jury to be asked if they agreed; general or special verdict. 
General import; special, reduced to writing; form of. 
Judgment on, how given; new trial, when ordered. 
Defendant may-be found guilty of any offense. 
Verdict may be rendered as to some defendants. 
Verdict, when to be reconsidered. 
Persistence of jury in informality to work acquittal. 
Jury may be polled; recording. 
Proceedings on yerdict of acquittal. 
If guilty, proceedings. 

t.—Proceedings after Trial and before Judgment. 


Bill of exceptions by defendant. 

Same on behalf of people, when and how settled. 

What to contain; when to be filed. 

Written charges to form part of record. 

New trial, effect of, when may be granted. 

When application for, to be made. 

Motion in arrest of judgment, on what founded. 

Judgment arrested, when motion made. 

Effect of allowing motion; proceedings after judgment has been arrested. 


8.—Judgment and Execution. 


Time fur pronouncing; what time to be appointed. 
Presence of defendant; when necessary, defendant to be brought into court. 
Defendant out on bail failing to appezr; bench warrant. 
Warrant may be issued into several counties; form of. 
How served; arrest of defendant, 
Proceedings when defendant appears. 
Causes against judgment; rendition of. 
Judgment, where defendant found guilty of two or more offenses, 
Judgment to pay fine; may order imprisonment. 
Lien of such judgment. 
Entry of judgment; record, how constituted. 
Authority for execution. 
Execution on judgment for fine. 
On judgment for imprisonment. 
On judgment for death. 
Statement to be transmitted to governor. 
Governor may require opinion of supreme court. 
Suspension of judgment of death. 
Inquiry into sanity of defendant. 
Certificate of inquisition; proceeding on such inquiry. z 
Effect of finding. 
Inquiry into pregnancy of female convict. 
Effect of finding. 
Proceedings when judgment not executed. 
Death penalty, how inflicted. A 
9.— Appeal. 
To and from what courts. 
On questions of Jaw alone. 
Parties on, designated; what may bo reviewed. 
Time, how taken; when deemed perfect. 
Effect of appeal; copy of record transmitted to supreme court. 
Dismissing appeal. 
Argument of; appellate court. 
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Extent of judgment. 

New trial, when had; proceedings on reversal of judgment. 
On affirmance of. 

Entry of judgment and copy. 

Papers to remain in appellate court. , 

All farther proceedings to be had in court below. 


10.— Bail. 
Bail defined; taking; admission to. 
‘When not admitted to; indiscretion; notice necessary. 
After conviction, when allowed; before conviction. 
On appeal, held to answer; who may admit to. 


. How put in; recognizance; form of. 


Qualification of; justification of. $ 


. On indictment before conviction. 


When delivered into custody to be held by sherif. 

Bail, how putin; recognizance, form of. 

Qualifications and justifications of. 

Bail on appeal, order for; notice of application for. 2 
Qualifications and recognizance, 

Deposit, in lieu of bail; in exoneration of. 

How deposit applied. 


. How bail may surrender defendant and be exonerated. 


Bail may arrest defendant; surrender after deposit. 
When recognizance or deposit forfeited. 

Discharge of forfeiture; action on recognizance, 

Payment of deposit to county treasurer. 

‘When defendant may be recommitted after bail. 

Order for recommitment, what to contain. 

Arrest on such order; amount of bail to be specified. 
Who may take bail in such cases. 

Form of recognizance on complaint; qualifications of bail. 


V.— Miscellaneous Proceedings.—1.—Compelling Witnesses to attend. 
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Subpena, who may issue; form of duces tecum. 

How served; payment of witnesses. ! 

Attendance of witnesses out of county. ` 

Disobedience to subpena, ete. P 
Recognizance, how forfeited. 

Disobedience of subpena issued by defendant. 


2—Testimony taken by Commission. 
Dofendant’s witnesses examined before or after indictment. 
When such examination had, commission denied. 
Who may be commissioner; application what to show. 
‘When and to whom made; order for, when to be granted. 
Stay of proceedings; notice and interrogatories served on district attorney, 
Cross-interrogatories, what may be inserted. ` 
Allowance of interrogatories. p 
Direction to execute commission, how executed. 
What to be annexed; return of commission, 
Filing commission and return, when by mail. 
Commission and return open for inspection. 
Depositions evidence for either party. 


3.—Inquiring into the Insanity of the Defendant before trial or after Conviction. 


570. 
571. 
572. 
574. 
576. 


Insanity excuses crime. 

Inquiry into defendant's sanity. 

Trial or judgment suspended; insanity, how tried. 
Charge to jury ; defendant found sane, proceedings, 
Found insane; proceedings, bail; exonerating. 
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‘Returning to sanity, proceedings. 


Expense of keeping defendant, to whom chargeable. 


4.—Dismissal of Action, before or after Indictment, for want of Prosecution, or otherwise. 


580. 
582. 
583. 
585. 


Prosecutions, when dismissed; indictment, when. 

Continuance of action, and discharge of defendant. 

Dismissal of action; reasons for to be set forth. 

Discontinuance by district attorney; dismissal bar te another proceeding. 


5. Entitling Afidacits. 


. Not necessary to entitle. 


6 Errors aad Mistakes in Pleadings and other Proceedings. 

What shall constitute invalidity. 

7. Disposal of Property Stolen or Embezzled. 
Officer to hold stolen property. 

Vi.—Proceedings in Justices’ Courts. 

How commenced; examination of complaint. 
Warrant of arrest; form of; pleadings. 
Defendant to be present on trial. š 
Docket; how kept; jury trial; challenge to jurors. 
Oath to jurors; jury to hear proof in public. 
Court to decide questions of law; deliberation of jury 
Verdict to be general; against part of defendants. 
Jury not to be discharged; second trial, when had. 
Judgment to pay fine may direct imprisonment. 
Acquittal; malicious prosecution. 
When judgment against prosecutor; entry of verdict. 
Rendition of judgment. 
Motion for new trial, when granted. 
Arrest of judgment; on what founded; pronouncing judgment. 
Discharge of defendant; judgment of imprisonment. 
Imprisonment until payment of fine; application of. 
Proceedings when defendant fails to appear for judgment. 


Vil.—Special Proceedings, 1. Search Warrant. 


Search warrant. 

When may be issued. 

‘When shall not be issued. 

Magistrate must examine complainant on oath. 

‘What depositions must set forth. 

Search warrant, when and how issued. 

Form of. 

Who may be served by. 

How served. : 

Magistrate must insert direction that it be served in day time. 

‘When to be executed and returned. 

Property taken to be receipted for; how disposed of. 

Inventory of; testimony when taken and how. 

Magistrate shall, if required, deliver copy of inventory. 

When must take testimony. 

Testimony must be in writing. 

‘When property to be restored. 

Papers to be returned to next term of court. 

Maliciously obtaining warrant. 

Officer exceeding authority; defendant may be searched. 

‘When person charged with felony supposed to have weapon, magistrate may 
direct him to be searched. 


2. Proceedings against Fugitives from Justice. 
Fugitives to be delivered up. 


Sxo. 663. 
654. 
655. 


656. 
657. 
658. 
659. 
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How apprehended. : 

Proceedings for arrest and commitment. 

If it appears that the person has committed the crime charged, magistrate 
shall commit him. 

Bail. . 

District attorney to be notified. 

Notice to authority of state or territory having Jurisdiction. 

In certain events to be discharged. 

Return of proceedings to next district court. 


3 Compromising Offenses. 
Misdemeanor. . 
When court may order stay of proceedings. 


Order a bar to farther proceedings. 
No public offense shall be compromised. 


4, Fines and Forfeitures. 


How shall be applied. 
If any officer receiving same refuses to pay over, penalty; how recovered. 


VI. Promiscuous Provisions. 


Term “oath’’ shall be deemed to include affirmation. 

‘When person cannot write, mark sufficient for signature. 

‘When necessary to have & person in prison brought before court, order may be 
made by court; sheriff to serve. 

Process shall be issued according to its terms. 

Term “magistrate,” what it signifies. 

Term “ peace officer,” what it signifies. 

Fees, how shall be recovered. 

Criminal action removed before trial, costs shall be a charge against county. 

Costs to be certified by clerk of county to which action is removed. 

Superseding of any law creating criminal offense not to constitute bar, etc. 


CRIMES AND PUNISHMENTS. 
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L—Persons capable of committing Crimes. 
In every crime or public offense there must be intention or criminal neglect. 
Intention, manifested by the circumstances and sanity of the accused. 
‘When a person shall be considered of sound mind. 
An infant under fourteen years to be considered incapable, etc. 
Any person guilty of encouraging an infant, lunatic, or idiot, to commission. 
A’ married woman acting under threat of her husband shall not be guilty, eto. 
Drunkenness shall not be an excuse unless occasioned by frand, etc. 
Acts committed by misfortune or accident, not criminal. 
A person committing a crime not punishable with death, under threat, etc. 


TL.— Accessory. 
What constitutes an accessory; punishment. . 
An accessory after the fact. 
TT — Witnesses. 
Who shali be considered competent witnesses. 
Who shall not be permitted to testify. 
Of the affirmation of a witness. 

IV.— Offenses against the Persons of Individuals. 
Murder defined as the unlawful killing of a person, with malice aforethought. 
Of express malice, 

Of malice; of murder in first and second degree; penalties. 
What to constitute manslaughter. 
Of voluntary manslaughter. 


. The killing must be the result of violent impulse. 
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What to constitute involuntary manslaughter. 

Persons convicted of manslaughter, how punished. 

To make the killing murder or manslaughter, the party injured must die, etc. 

If the injury be done in one county and the party die in another. 

Justifiable homicide. g 

A bare fear shall not be sufficient to justify the killing. 

If the killing be in self defense, it must appear that the danger was great. 

When an officer or other person, in making an arrest, are to be justified. 

Justifiable homicide may also consist. > 

Excusable homicide. 

All other instances which stand upon same footing to be considered justifiable, 

The homicide appearing justifiable, the person indicted to be fully acquitted. 

The killing being proved, the proving of justification to rest upon the accused. 

If a woman endeavor to conceal the death of a bastard. 

If any person shall fight a duel and kill his antagonist, or mortally injure him. 

Any person who shall in any wise engage as principal in a duel, ete. 

Any person whatsoever that may be present at a duel, shall be a witness, etc. 

Ifany person shall post, print, or publish another for a refusal to fight a duel. 

If any person without deadly weapons shall by agreement meet and fight. 

Of the having, carrying, and threateningly exhibiting, or using of weapons. 

If any person shall assault and beat another, with cowhide, or whip, ete. 

Every person who shall willfully administer poison to another, etc. 

Mayhem, and punishment to be inflicted therefor. 

Of rape, and its punishment. 

Crime against nature. 

Of assault. 

Assault with intent to commit murder, rape, crime against nature, robbery, etc. 

Assault and battery. 

False imprisonment. 

Of kidnapping; its punishment. 

Persons who shall hire, entice, or seduce a negro, mulatto, or Indian, out of 
the territory for the purpose of selling them into slavery, ete. 

Any person who shall take any woman unlawfully, against her will, and by 
force. or duress, compel her to marry, or be defiled, etc. 

Every person who shall maliciously, or forcibiy, take away a child under ten. 


55. If any person, either verbally or otherwise, threaten injury to person or prop- 


erty of another with intent thereby to extort money, etc. 


V.—Offtnses against Haditations and other Buildings. 
‘What shall constitute arson in first degree. 
What in second degree; when deemed murder, 
If the property be destroyed for securing insurance money, ete. 
What burglary, and its punishment. 
VI— Ofenses against Property. 
Robbery defined. 
‘What shall be deemed grand larceny. 
‘What petit Iarceny. 
The unlawful taking away ofa dog declared petit larceny. 
Bonds, notes, bills of exchange, checks, certificates, deeds, ete, shall be con- 
sidered personal goods of which larceny may be committed. 
Person who shall be guilty of knowingly buying or receiving, stolen property. 
All property obtained by larceny, robbery, ete., shall be restored to owner, 
Every person guilty of bringing stolen goods or property into this territory. 
Of persons guilty of marking or defacing the mark or brand of animals. 
Of the embezzlement, theft, or secreting of money, books, etc., of the territory 
Ifany public officer entrusted by law to collect, disburse, or keep, moneys be- 
longing to the territory, refuse or fail to duly pay over the same, etc. 
Ifany territorial, county, or town officer, appropriate property to his own use. 
Any person who shall fraudulently tear, burn, effhce, or destroy, any debt, 
lease, bond, will, or other writing sealed, or bank note, check, etc. 
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Any person who shall willfully remove any monument for corner of lot, ete. 

If any clerk, apprentice, servant, or other person, to whom property is entrust- 
ed by master or employer, shall abscond with or embezzle same, etc. 

If any bailee of money, goods, or property, shall convert same to his use, etc. 

If any lodger shall take away, with intent to steal, any bedding, etc. 


VIL—Sorgery and Counterfeiting. 
Every person who shall falsely make, alter, forge, or counterfeit any record, etc. 
Any person who shall counterfeit any species of gold or silver coin, etc. 
Who shall have the same in his possession, or receive it for any other person. 
Persons who shall knowingly cause to be forged or counterfeited, the private 
stamps or label of any mechanic or manufacturer, with intent to fraud. 
Against persons who shall knowingly sell goods or wares thus falsely marked, 
Of persons who shall have in their possession any forged note or bill, ete. 
Of the making, offering, or passing, of fictitious bills, notes, checks, etc. 
If any person shall make, or knowingly have in his possession, any dies or 
plate, or other implements for counterfeiting coin or bank notes, 
On the trial of a person charged with forging any bili or note of a bank, etc. 
Person of skill shall be a competent witness. 
Forging or counterfeiting of the territorial, court, or other official, seal, etc. 
Against counterfeiting gold dust, or silver, bullion, bars, nuggats, etc. 
Against the having of in possession, or receiving same from other person. 
VWIU—Crimes and other Offenses against Public Justice. 
Who guilty of perjury, or subornation of perjury. 
Of persons who shall, by perjury, procure the conviction of an innocent person, 
Against the bribing or currupting of courts of justice, and legislators. 
Againts the giving of presents or extra pay to territorial and county officials. 
Of the penalties to be imposed on persons guilty of attempting so to bribe. 
If any judicial or eivil officer, or other person, shall steal, corrupt, avoid, etc., 
any record, process, charter, gift, bond, ete., or shall discharge issue., ete, 
Of inhumanity or oppression of prisoners by sheriff or other person. 
Of the willful and unlawful withholding of records, etc., by any officer after 
the expiration of his term, or after his removal, etc, 
If any person shall falsely represent or personate another. 
If any person so falsely representing himself, shall receive money, etc. 
If any person shall willfully obstruct or oppose a sheriff or other officer, ete. 


. Ifa person shall set at liberty or rescue a person convicted of a crime. 


If the person set at liberty or rescued be charged with a criminal offense, etc. 

Ifa sheriff, jailor, or guard, shall aid, or voluntarily suffer a convict to escape. 

If any person shall carry to a convict in custody, any tool, or weapon. 

Person rescuing another from lawful custody shall be fined. 

Person assisting prisoner to escape, or conveying disguise, instrument, or 
arms to; punishment. 

If any officer permit prisoner to escape, how shall be punished. 

Officer refusing to receive or arrest offender; how shall be punished. 

Person having knowledge of offense and receiving reward to conceal same, 
punishment. 

If two or more persons conspire to commit offense, etc., penalty. 


. Wilifally personating officer. P3 


Embracery defined; penalty. 


. If any officer willfully receive, ask, or demand any fee or reward, except as 


required by law, shall be deemed guilty of extortion; penalty. 

If any justice or constable purchase judgment, penalty. 

Officer granting right to another to discharge duties of his office, guilty of 
misdemeanor; penalty. 


. Blackmail, penalty for. 


Opening and reading, or publishing, another’s letters, penalty for. 


1X.— Offenses against Publie Peace and Tranquility. 
Offenses against the public peace and tranquility. 
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119. Disturbing public peace. 
120. Fighting. 
121. Unlawful assembly. 
122. Riot 
128. Misdemeanor. i 
124. Selling liquor within one mile of any camp meeting a misdemeanor. 
125. Officer having knowledge of intended duel, and not exerting his authority to 
prevent it, shall be fined. 
126. Linel defined. 
X.— Offenses against Public Morality, Health, and Police. 
127. Bigamş defined. 
128. Penalty for. 
129. Incest, penalty for. 
180. Nuisance dened. 
181. Penalty for selling diseased meat, etc. 
18. Defacing or destroying laws, etc. 
188. Carrying Darglar's tools, or concealed weapons. 
134. Neglecting or refusing to join posse comitatus. 


XL— Offenses committed by Cheats, Swindlers, and other Fraudulent Persons. 
185. Fraudulent conveyance. 

186. Swindling defined. 

187. Cheat, defined. 

188. Fraudulent sale of land. 

139, False weights and measures, 

140. Fraudulent removal of property. 

141. Fraudulent concealment or sale of property. 


XIL—Frauduleat and Malicious Mischief. 


142. Willful poisoning of cattle or animals. 

143. Killing, maiming, or torturing animals; destroying property of another. 

144. Breaking, destroying, or injuring any door, window, gate, fence, post, railing, 
or fruit, ornamental, or shade treo, 

145. Burning, injuring, or destroying any pile or raft of wood, plank, boards. eto. 

145, Cutting, breaking, injuring, or destroying any bridge, mill-dam, canal, etc. 

147. Pulling down, destroying, or injuring any public jail, ete. 

148. Setting on fire any wood, prairies, grass, or other lands, 


XII.. Wiscellancous Offenses, 


149, Publishing or uttering any paper money, check, ticket, certificate, eto. 
150. Selling liquor without license. 


i 
AIV.— General Provisions. 


15L Crimes and penalties not otherwise enumerated. 

152, When county jail to be deemed territorial prison. 

153. Sentence of imprisonment suspends all civil rights. 

154. Term “person,” how to be construed. 

155. This act shall extend to females. g 

156. When intent to injure, ete., is required to be shown, sufficient if intent be to 
injure, etc., the United States, ete. 

157. When governor authorized to offer reward. 

158. Punishment where act attempted, but not committed. 

159. This act not to affect criminal proceedings now pending. 

160. Sentence of confinement in territorial prison to include “ bard labor.” 
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COMMON SCHOOL SYSTEM. 
ARTICLE L 
1. School fund, irreducible and indivisible. 
2. Duty of commissioners to set apart five per cent. of all moneys, ete. 
& Moneys from fines or breach of penal laws to be set apart. 
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Agricie IL 
Duty of superintendent of public instruction. 
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Necessary expenses to be paid out of any fund not otherwise appropriated. 


Duty of territorial treasurer. 
All school money to be paid over to county treasurer. 


Territorial auditor to keep separate account of common school fands, ete. 


ARTICIE TL 


Territorial board of education; president and auditor of 
Shall have a seal and make annual reports. 


ARTICLE IY. 


County superintendent to be elected; term of office. 
Duty of superintendent. 
Whenever school district formed. 
Duty of superintendent to visit all schools taught in his county. 
To receive district reports. 
To make apportionment of school funds. D 
To issue orders on county treasurer. 
To collect all moneys due from any source. 
Compensation. : 
ARTICLE Y. 
School meeting may be called’ any time to organize new district. 
Such meeting to elect three trustees; term of office. 
To qualify within ten days. 
Duty of trustees to call special meetings, etc. 
Majority to constitute quorum. 
To employ teachers, furnish fuel, etc. 
To examine teachers; approval requisite to secure certificate. 
Duty of teachers. 
Duty of trustees to visit schools; books, system of teaching, etc. 
Power to discharge teachers. 
Annual school meeting to be held; shall be advertised. 
Trustees to appoint census marshal; duties of. 
Shall report to trustees. 
County commissioners to fill offices by appointment. 


COUNTY COMMISSIONERS. 
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Of the board, and their election. 
Commissioners elected, serve for. 

Fill vacancies. 

Subscribe an oath or affirmation. 

Time of meeting, limited to. 

County clerk to be clerk of board. 

Extra sessions, limited to. 

Salary or compensation of 

When only two members shall be present. 

Shall have a seal. 

Duties of. 

Of the sale of real estate belonging to a county. 
Shall cause their proceedings to be recorded. 
Presiding officer. 

Shall provide offices, ete., for county officers. 
Shall make an annual inspection of treasurer and auditor's books. 
Shall divide the county into election precincts. 
To have eutire superintendance of the poor. 
Shall not be a contractor. 

Empowered to administer oaths. 

Until the erection of county buildings. 

Appeals may be taken from the board to the district court. 
Act of 1864 repealed. 

Act to go into effect. 
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* COUNTY OFFICERS, Erc. 


SrcTEN I. . Clerk of district court. 
Le Appointment of deputies. 
2. All processes to be issued in name of principal. 
3& Duties of clerk. 
4. Give a bond. 
6. Penalty for neglect or fraud. 
T. No clerk to be an attorney. 


Fees of Clerk of the District Court. 


9. Fees of clerk. 
10. Collection of fees. 


CONSTRUCTION OF BRIDGES, FERRIES, ROADS, Ecr. 
1. Who can construct bridges, ferries, roads, and trails 
. Persons, company, or corporations shall give notice. 
3. Post notices of intention. 
4. Power of board of commissioners. a 
5. Commissioners to regulate rates of toll. 
6. Parties to enter into bond. 
Y. What required of persons or corporations keeping ferries. 
& Keepers of roads shall post the rates of toll. 
9. Privileges of licensed ferry or bridge proprietors. 
10. Penalties for noncompliance. 
IL When a toll road, trail, or bridge, shall be constructed partly in two counties. 
. Franchise shall include the right of way. 
13. A failure to pay the taxes assessed. 


DISCOVERY AND LOCATION OF QUARTZ LODES. 


Of the right of the discoverer. 

Dimensions. 

Put up notice. 

Two or more persons may locate. 

Recorded in. 

Improvements and work. 

Renew notice, 

To perpetuate testimony as to sufficiency of work done on a claim. 
Conveyances of quartz claims, 

Claims heretofore located jointly. 

Tunnels run for discovering a lode, entitled to hold five hundred feet. 
12. Act of 1864, repealed. 
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ELECTIONS. 
1. Persons entitled to vote. 
2. Unqualified. 
3. Time of holding election. 
4, Eligibility to office. 
5. Duty of county commissioners. 
6. Judges and clerks. 
7. Form of notice. 
8. Duty of sheriff. 
9, Judges and clerks to take an oath. 
10. Administering oaths. 
11. Poll open, how long. 
12, Clerk to furnish poll books. 
33. Manner of voting. 
44. Name of elector. 
16. Where elector may vote. 
16. Challenged votes. 


ESTRAYS. 


33. 
34. 
35. 
37. 


Manner of Contesting Elections of County, Township, and Precinct Officers. 
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. Ballot box. 
. Examination of ballot box. 


Adjournmente. 
Box to be sealed. 
Box not to be opened. 


Canvassing by the, Judges. 
Canvassing votes. 
Compare poll list; corrections. 
Purging lists, 
Duties of clerks; form of certificate. 
Duties of judges. 
Breaking seal of poll book, penalty. 


Of the Canvass by the Clerk of the Board of County Commissioners. ' 


Canvassing by commissioners. 

Tie vote. 

Returns; messengers may be sent. 

Returns to be forwarded to secretary of territory., 
Resignations, vacancies, etc, 

Seignor county. 

Compensation of judges and clerks. 

Violation of act, penalty. 

When term of office begins. 

Abbreviations; misspelling. 


Contesting election. 
Probate court to try. 
Construction of act. 


Resignations and Facancies. 
Vacancies. 
Vacancy or breach of bond. 
~ Supplying Vacancies. 
Supplying vacancies. ; 
When certain officers may be appointed. . 
Officers to qualify. 
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Any person taking up any stray animal shall notify owner within five days. 


Person finding animal known to be estray to take up. 


If owner unknown, taker-up, within ten days, to post written notice, eto, 


Taker-up to procure appraisers. 
If owner appear within one year, te be entitled to possession. 


If owner and taker-up cannot agree upon charges, may make application to 


any justice of the peace. 


If owner do not appear, ete,, within one year, stray shall be sold, ete. 


Any person taking stray away without consent of taker-up, liable for value. 


Neglect to advertise, penalty for. 
If taker-up convert to his own use. 


Pad 


LIENS TO MECHANICS AND OTHERS. 
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Who to haye lien. 


Applicant for to file account of demands due; when shall be filed. 


Sub-contractors, journeymen, and Inborers, to haye awalid lien. 
The lien to be also upon the land. 

The filed account shall be placed on record by county recorder. 
The lien binding but six months unless suit be brought. 

Of the enforcement of liens by suit. 

Action may also extend to employer individually. 
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SECTION 9. . Upon the payment of lien satisfaction shall be entered. 
10. Of the grading, filling, or ortherwise improving a lot, etc. 
11. Of the cutting and cording of wood. 
12. Ofsinking, tunneling, drifting, etc., upon mineral lodes. 
18 To extend to bridges, ditches, aqueducts, and mining claims. 
14 For work and materials in repairing or altering personal property. 
15. All liens or notices heretofore recorded to be held valid. 
16. Repeal ofthe act of 1864. 
17. This act to take effect. 


MAINTENANCE OF INDIGENT SICK, Erc, 
1. County commissioners empowered to levy special per capita tax. 
2, Empowered to levy additional tax of one-fourth of one per cent. 
8. Lawful for commissioners to make contracts; contractor to give bonds. 
4. Taxes to be collected same as other taxes; to be paid into county treasury 


MARRIAGES AND DIVORCES. 


1. Section fifth of said act amended so as to read. 
2. To take effect from and after approval by the governor. 


POSSESSORY ACTIONS ON PUBLIC LANDS, 


1. Any citizen of United States in occupation may commence and maintain action. 
2. Every claim to contain not more than one hundred and sixty acres. 

8 To be accurately described in a written notice, 

4, Improvements to be made within ninety days. 

5. In action for possession, plaintiff to prove actual inclosure. 


REPEALING A CERTAIN ACT. 


L Repealing an act supplementary to an act to regulate proceedings in civil cases. 
2. When to take effect. 


SPECIFIC CONTRACTS, 


1. Judgment to follow contract and made payable in kind of money stipulated for. 

2. In action for unliquidated damages, 

8. Execution to enforce judgment; sheriff to pay over kind of money recovered. 

4, Certificate of sale on execution to state kind of money recovered. 

5. Purchaser entitled to receive from redemptioner kind of money specified in 
certificate. 


TAX ON RECEIPTS OF TOLL ROADS, BRIDGES, AND FERRIES, 
1. One per cent. of the gross proceeds for tolls to be for school purposes. 
2. A semi-annual statement to be made under oath, 
8 All moneys received by territorial treasurer, how appropriated. 
4. Ifany person or company make a false return. 
5. Ifsuch person undertake to exercise any of the rights of franchise after notice. 
6. Manner of removing disability. 


TAXING FOREIGN MINERS. 


1. Persons liable to be taxed. 
2. Territorial auditor to procure blank licenses, 
8. Subsequent license to be dated from expiration of former license. 
4. Four dollars per month in coin. 
5. County aftditor ghall fill blanks and deliver licenses to tax collector. 
6. Collector may seize property; sell same to highest bidder. Male or female 
liable to tax. 
7. Fees of collector. Penalties. 
9. Dealers with foreigners liable to tax. 
10. This act applies only to aliens. 


INDEX: 


TERRITORIAL AND COUNTY REVENUE. 


SECTION 1. 
2. 
3, 
4. 


Annual territorial tax; county tax. 
Board of county commissioners to levy an annual tax. 


Every tax levied under this act made a lien against the property. 


All property to be taxed as real or personal property, etc. 
Assessors and their Duttes. 


Assessor to give a bond. 

Appoint deputies. 

Liable for neglect of duty, penalty. 

Suit against assessor’s bond. 

Authorized to administer oaths. 

When to assess. 

Property in another county. 

Partnerships and companies; property of deceased persons, 
False lists, false name; liability of assessor. 

Tax list alphabetically arranged. E 
When to complete tax list. 

Commissioners to settle his claims. 


Board of Equalization. 


Equalization; meeting of board. 
Duplicate assessment roll. 


Tax Collector and His Duties. 


Tax collector to give a bond. 
May appoint deputies. 
Penalty for willful neglect of duty. 
Duties of tax collector defined. 
When to return tax list. 
Collector shall give notice. 
Receipt to taxpayer. 
Tax collector to pay county treasurer. 
Liability of tax collector. 
Delinquent tax list, may publish. 
Taxpayer may pay additional. 
Collector shall sell property, 
Collector to issue a certificate. 
Collector to issue a deed. 
Property sold may be redeemed. 
Fees of tax collector for selling. 
Penalty for not paying over money. 
Fees for collecting taxes. 

Poll Tax. 
Poll tax, who liable for, eto. 
Territorial auditor shall furnish blank receipts for poll tax. 
County auditor to issue to tax collector. 
Penalty for issuing false receipt. 
Tax collector to receipt to auditor. 
Additional bond from tax collector. 
Penalty for forging or fraudulently issuing. 
Tax collector may seize and sell property. 
Penalty for giving false name, etc. 
Persons exempt from poll tax. 
Money to be paid to county treasurer. 
Tax collector shall make oath, etc. 
Duty of county auditor. 

Licenses. 
Persons liable to be licensed. 
Traveling merchants, etc. 
Length of time license to be granted 


515 


516 LAWS OF THE TERRITORY OF IDAHO. 


Seov6s. Spirituous liquors. 
68. Territorial auditor to transmit blank licenses. 
£9, County auditor to deliver to tax collector. 
70. Penalties for issuing false licenses, 
71. Licenses for certain articles. 
72. Tax collector to pay to county treasurer. 
County Auditor—His Duties. 
73. County auditor to execute two bonds. 
74. Penalty for neglect to perform duties. 
75. Duty of auditor. 
73. Make quarterly reports to territorial auditor. 
80. Make statements to board of commissioners. 
81. Duty of county recorder; oath, form of. 
&2. When action for foreclosure, affidavit to be attached. 
County Treasurer—His Duties. 

83. Duty of treasurer. 
$4. Treasurer to make statements. 
&. Territorial treasurer to pay expenses of transmitting, 
8&5. Contingencies. 
87. Fees allowed county treasurer. 

Miseellancous Provisions. 
&& If any assessor, collector, auditor, or treasurer, neglect his duties. 
£9. Assessor, collector, and treasurer, fo make an annual settlement. 
90. If tax collector or treasurer use or loan public moneys. 
91. The books and papers of officers to be open to public inspection. 
92. Assessment roll and delinquent list. 
93. Ofthe payment of the assessors, collectors, and auditors. 
94. Warrants on general fund good for taxes, ete. 
95. Revenue act of 1864, repealed. 
96. This act to take effect when approved. 


TERRITORIAL PRISON COMMISSIONER, Erce. 


1. Territorial treasurer, ex oficio, prison commissioner. 
2. Temporary territorial prisons. 
3. Sheriffs to transfer territorial convicts to nearest territorial prison. 
4. Report to legislative assembly. 
5. Special-prison fund. 
6. Sheriffs to furnish shackles, etc., and necessary sustenance, 
7. Prison keepers to employ convicts at hard labor. Report to commissioner. 
8. Duty of territorial prison commissioner. 
9. Prison commissioners make necessary repairs. 
10. Compensation of officer when required to travel from this territory. 
11. Prison keepers to enter into bonds. 
12, Duty of prison commissioner to examine all bills, vouchers, etc. 


13. Compensation of. x 
TERRITORIAL TREASURER. 

1. Office, where kept. Execute a bond. 

2. Duties of. 


& Penalties of 
4. Books, etc., to be open to inspection. 
5. To keep register of territorial warrants, 
6 Orders or warrants, how to be paid. 
7. To grant duplicate receipts. 
8. Power to administer oaths. 
9. To keep seal of otce. 
10. Refusal to pay warrant. 
11. Compensation of. 


